KOMMEHTAPUM K 3ASIBJIEHUIO

IIpunsitue naHHOro 3asBIEHUS BBI3BAHO, IIOMUMO IIPOYET0, PEATUSAMU COBPEMEHHOIO
MHpa, B KOTOPOM HE€ NOCIETHIOK posib UrpaeT BcemupHas TOproBas opraHusanus, CTaBsIIas
CBOCH 1eNbl0 JHOEepanu3aluio  MEXAyHApOJHOW TOPIOBIM TOBapaMH, YCIyraMu U
MHTEJIJICKTYyallbHOM COOCTBEHHOCTBIO U COJEiCcTBHE (HOPMHUPOBAHHMIO E€IUHOTO BCEMHUPHOIO
PBIHKA JUIsl TAKOM TOPTOBIIN.

Baxuno nonumats, yto BTO 3aHuMaercs B TOM 4HUClE BOIPOCAMHM OKAa3aHUS IUIATHBIX
IOPUIMYECKUX yCIyT cyObektamu u3 ogHoro wieHa BTO cyOwekram u3 mpyroro uwiena BTO
(unmu, mo TtepmuHoioru BTO, TOpProBiau TakuMU ycCIyraMu MeEXAYy AITHUMH CYObEKTaMH).
I'enepanbnoe cornamenue no Toprosie yciayramu (ITATC), oauH M3 OCHOBOMOJIATAIOLIUX
noxkymeHToB BTO, pacnpocTpaHsieTcst 1 Ha TIaTHBIE IOPUIUYECKUE YCIYTH.

Kcratn, B xome paspabotkn ['ATC BbICKa3bIBaIMCh MPEIOKEHUS HE BKIIIOYATh
IOpUIMYECKHUE YCIYTH B YUCIIO TeX, Ha koTopble 'ATC pactipocTpaHsieTcsi, WK e BBIHECTU UX
B oTaenbHbIN poTokos K TATC ans 6onee TouHoro ydera ux cneuuduku. OnHaKo U NepBblid, U
BTOPO#T [TOIX0/] OBLT OTBEPTHYT .

['enepanbHOE COTJIAIIEHHE TIO0 TOPTOBJIE YCIyraMH INpEeayCMaTpHBAaeT YEThIpe crocoda
OKa3zaHus ycIyT (MEeKIyHApOIHOW TOPTOBIU UMU):

1) ¢ TeppuTOopHM OIHOTO WIEHa Ha TEPPUTOPHUIO JIOOOTO Jpyroro ujeHa (T. e.
TpaHCTpaHUYHAs MOCTaBKa yCIyT JULOM U3 ofHoro wieHa BTO nonywarento yciayru B Ipyrom
yieHe BTO (mo noure, dakcy, 371€KTPOHHOMN CBA3U U T. 11.));

2) Ha TEPPUTOPUH OJHOTO UJIEHA IMOTPEOUTENI0 YCIyr JIF0OOro Apyroro uieHa (T. e.
nepeMeleHne noayJaTesel yciryru u3 ogsoro wieHa BTO B gpyroit wien BTO, rae Haxonures
OKa3bIBAIOLIEE YCIYTH JIUILIO);

3) NOCTaBIIMKOM YCIYT OJHOTO 4YJ€Ha IyTeM KOMMEpPYECKOro TMPHUCYTCTBUS Ha
TEPPUTOPUU JIIOOOTO0 ApPYyroro wieHa (T. €. ydpexaeHue JuuoM u3 ogHoro ujgeHa BTO
MOCTOSTHHOTO KOMMEPYECKOT0 WU MPO(heCcCHOHATBFHOTO MPUCYTCTBHS B Apyrom uneHe BTO ans
OKa3aHus yciIyr Juuam B TakoM apyroM wieHne BTO (B mepByro ouepenb uepes IOpUINUECKOE
uno wim punuan));

4) TMOCTaBIIMKOM YCIYT OJHOTO YJI€HA ITyTeM NPUCYTCTBUS (U3NYECKUX JIUI] YiICHa Ha
TEPPUTOPHUH JIFOOOTO APYTOro uiieHa (T. €. HanpaBieHne pu3ndeckux Jui u3 ogHoro wiena BTO
B npyroi uneH BTO BpeMEeHHO WJIN MOCTOSHHO C IIEJIbIO TIPEIOCTABICHUS B HEM YCIIYT).

Kaxnoe rocygapctso npu Berymuienud B BTO gomkHO B3sTh Ha cebs 00s3aTenbCcTBa MO
JOITyCKy JuIl u3 npyrux wieHoB BTO B paznmunbie chepbl OKa3aHUs TUIATHBIX YCIYT JIMIAM W3
TaKOTo MEpPBOr0 TOCYJIapcTBa, B TOM UHWCJE Ha CBOCH TEPPUTOPUHU, a TaKKe 00s3aTENbCTBA 1O
pacopoCTpaHEHUIO Ha Jull U3 Apyrux uieHoB BTO HanmoHanbHOro pexxuma (IIpHUpaBHUBAHUIO
UX K €ro COOCTBEHHBIM JIMIIaM) MPHU OCYIIECTBICHUU UMHU JESATEILHOCTH B TakuxX cdepax
(Mpou3BOACTBO, pacHpeeieHue, MapKETHUHT, NpoJiaXka U JOCTaBKa yCIIyT).

Ot obs3arenscTBa OOCYXKITAIOTCS B XOJ€ BCTymIeHHs TrocynapctBa B BTO
IPUMEHUTENBHO K KaXJOMYy M3 YKa3aHHBIX BbIlIe CIOCO00B. MHBIMU cioBaMu, Hpeleibl
JIOTTyCKa B COOTBETCTBYIOINIYIO c(hepy OKa3aHMs MJIATHBIX YCIYT U Mpeiebl PacpoCTpaHeHHsS Ha
mun, w3 Japyrux wieHoB BTO HaiuMoHanbHOro pexuma OINpEeAessioTCs NPUMEHUTENBHO K
KOKIOMY U3 3TUX crnocoboB. IIpu 3ToM rocymapctBo ¢opMaibHO BIpaBe CaMOCTOATEIHHO
pemath, B Kakue cepbl OKa3aHUs IUIATHBIX YCIYT U Ha KaKUX YCJIOBUSX OHO F'OTOBO OTKPHITH
JIOCTyN JauliaM u3 Apyrux wienoB BTO, a Takke B KaKuX U3 HUX OHO OyJAeT MpPeJoCTaBIsATh UM
HAI[MOHAJIbHBIA PEKUM, U KaKU€ U3BATUS U3 TAKOI'O peKuMa BO3MOXKHBI. OJJHAKO HA MPaKTUKE
Takas cBOOOJa YCMOTpPEHHUs AJisl rocyaapcTBa orpannyuBaetcs nosunueil BTO u ero uneHos,
TaK YTO TOCYJapCTBO HE MOXKET HE COIJIACOBBIBATH BCE ITHM MOMEHTHI B XOJ€ IEPErOBOPOB,
ucxozs u3 6ananca coocTBeHHbIX HHTEpecoB U uHTepecoB BTO u ero uneHoB.

' GATS. General Agreement on Trade in Services. A Handbook for International Bar Association Member Bars. —
International Bar Association, 2002. P. 7 (http://www.personal.psu.edu/faculty/l/s/1st3/IBA%20GATS%20Handbook%20final.pd
f).



Takum 06pa3om, B X0/ IeperoBopoB no BerymieHnto B BTO rocynapcTBo coriacoBbIBacT
¢ BTO otrnensHBIN crienianbHBIN CIIUCOK’ KOHKPETHBIX M3BSITUHA W3 peXHMa HauOOJBIIETO
6J1ar0np1/151TCTBOBaHHs[3 , @ TaKXe OTIEIbHbIA CHEUUAIBHBIM CIHUCOK CBOMX KOHKPETHBIX
crnenuuUecknx 00s3aTENbCTB MO PA3IMYHBIM BHAAM YCIYT M CHOCO0aM HMX OKa3aHUf,
ONPEACISIONINI TaKUE YCIOBHUS, KOTOPHIE TAPAHTUPYIOT KOHKPETHBIN, COTIaCOBAHHBIM B XOAE
MEPETOBOPOB ypOBEHb nocTyma Jjuill u3 apyrux uwieHoB BTO B coorBercTBylomme cepsl
OKa3aHMs IUIATHBIX YCIYT B JIAaHHOM TOCYJAapCTBE M KOHKPETHBIC, COIVIACOBAHHBIE B XOJE
MIEPErOBOPOB U3BATUS U3 MPHUHIIMIA HALMOHAILHOTO peKUMa JUIsl Ul U3 Apyrux wieHoB BTO.
Takue cicku cocTaBisitoT HeoTbemiiemyto yacte [ATC.

CootBercTBeHHO A1 WwieHOB BTO siBisieTcsi BecbMa aKTyaJIbHBIM BOIIPOC 0 TOM, B
KAKOH CTeNeHH W HA KAKHUX YCJOBHMSAX JOMYCTHMO pa3pemiaTb HHOCTPAHHBIM IOPHCTAM
OTKpPbITHE HA HUX TEPPUTOPUU NPAKTHUKH B (opMe MOCTOSAHHOIO NMPOPecCHOHATIBLHOIO
npucytcrBus. B npuBenenHom Beime 3asBiaeHun MAIO kak pa3 M jgenaeTcsl MOMbBITKA
MPEeyCMOTPETh Pa3INyYHbIe MOAXO0/bI K PEICHHUIO TaHHOM MPOOIEMBI.

Becbma mpuMedarensHO, YTO B JAHHOM 3asBICHUU OOXOJSATCS MOJYAHUEM BOIPOCHI O
TOM, B Kakod Mepe HWHOCTPAHHBIM IOpPHCTaM  CJEAyeT pa3peliarb Y4YpexKICHHE
po(heCCHOHATLHBIX W/WIH KOMMEPYECKHUX MIPUCYTCTBUI B FOPHCIUKIINN TTPEOBIBAaHUS, a TAKKE B
KaKOM Mepe MM WIM UX KOMMEpPYECKHM NPHUCYTCTBHUSM CIENyeT AaBaTh BO3MOYKHOCTh HaliMa
MECTHBIX IOPHCTOB. MEXIy TeM 3TH BOIPOCH UMEIOT OYEHBH OOJBIIOE 3HAYCHHE: UMEHHO OT
OTBETOB OT HHUX 3aBUCUT CTENEHb YCHEIIHOCTU OSKCHAHCUU MHOCTPAHHBIX IOPUCTOB B
IOPUCTUKIINIO TTPEOBIBAHMSL.

Jlymaetcs, 4To B IpuBEIeHHOM Bbile 3asiBiieHud MAIO oTBEeTHI Ha TaKOrO poAa BOIPOCHI
HE JAIOTCS MMEHHO M3-32 UX IMOJUTHYSCKOM IEKOTINBOCTH.

COMMENTARY ON THE STATEMENT

This Statement was prompted, amongst other things, by the realities of our globalizing
world, in which the WTO plays no small role with its goal of liberalizing international trade in
goods, services and intellectual property and facilitating the formation of a single global market
for such trade.

Importantly, the WTO deal, inter alia, with rules for the provision of paid legal services by
suppliers in one WTO country to consumers in another (or, to use WTO terminology, trade in
services between them). The General Agreement on Trade in Services (GATS), one of the
WTO’s underlying documents, is applicable to such legal services.

It is worth mentioning that, while GATS was being drafted, there were suggestions that
legal services be excluded from the agreement or dealt within a separate GATS annex taking
better account of their specific nature. Neither proposal was taken up”.

The General Agreement on Trade in Services provides that services can be supplied in the
following four ways (international trade in services):

(1) from the territory of one WTO member into the territory of any other WTO member
(cross-border supply by mail, fax, e-mail, etc.);

(2) in the territory of one WTO member to a service consumer of any other WTO member
(the consumer having entered the territory to obtain the service);

2 B POCCHE 4aCTO BMECTO TIOHATHS «CIIMCOK» HUCIIONb3yETCs IOHATHE «IICPEUCHD.

3 DroT pexuM mpeamonaraer, uTo Kaxabli uien BTO HeMEMIEHHO M 0e3yCIOBHO IPEIOCTABISET IO YCIYr K
OKa3bIBAIOIIMX X JIMI U3 JIF060ro apyroro wiena BTO pexum, He MeHee GJIaronpHUsTHBIM, 4eM TOT, KOTOPBIH OH HPEI0CTABIISET
JUISL aHAJIOTHYHBIX YCITyT WITH JIUIL] JIF000W JPYTroi CTpaHBL.

* GATS. General Agreement on Trade in Services. A Handbook for International Bar Association Member Bars. —
International Bar Association, 2002. P. 7 (http://www.personal.psu.edu/faculty/l/s/1st3/IBA%20GATS%20Handbook%20final.pd
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(3) by a service supplier of one WTO member, through commercial or professional
presence in the territory of any other WTO member in order to provide such services there
(primarily through a legal entity or branch); and

(4) by a service supplier of one WTO member, through presence of natural persons of a
WTO member in the territory of any other WTO member (a service supplier dispatches natural
persons to another WTO member to provide services there).

As each country accedes to the WTO it must undertake to allow suppliers from other WTO
members to provide various types of services to consumers from and in that country itself
(market access commitments) and to treat such suppliers from other WTO members equally with
its own national suppliers in the production, distribution, marketing, sale and delivery of services
(national treatment commitments).

During the WTO accession process, these commitments are discussed in relation to each of
the above four modes of supply. In other words, the limits on access to each service sector and
the according of national treatment to service suppliers from other WTO members are set out for
each mode. Formally, the State can decide itself which service sectors it is prepared to open to
suppliers from other WTO members, the terms of this access, the sectors in which it will treat
non-nationals as nationals and excluding factors for national treatment. In reality, however, the
State has only limited freedom in these matters because it will have had to come to terms on
them in the process of negotiating its accession, finding a balance between its own interests and
the interests of the WTO and its members.

These accession negotiations result in a country-specific list of agreed exemptions from
most-favored-nation treatment’ and separate schedule of specific commitments relating to
different types of services and supply modes, setting down terms guaranteeing the agreed level
of access for persons from other WTO members to service sectors in that country and the agreed
exemptions from national treatment for suppliers of other WTO members. These list and
schedule are then deemed to be incorporated into GATS.

Therefore, the extent to which they can authorize foreign lawyers to establish on their
territory through a permanent professional presence and the conditions for this are very
important matters for WTO members. In the Statement, the IBA contemplates various ways
of addressing this issue.

It is quite remarkable that the Statement makes no mention of the extent to which foreign
lawyers should be permitted to establish a professional or commercial presence in the host
jurisdictions and/or how far they or legal entities incorporated by them should be given the
capacity to hire local lawyers in the host jurisdictions. These are questions of tremendous
importance: the success or otherwise of foreign lawyers’ expansion into host jurisdictions will
hinge upon the answers to them.

One cannot but think that the IBA does not address these issues in the Statement precisely
because they are so politically sensitive.

5> Most favored nation treatment presupposes that each WTO member should immediately and unconditionally treat the
services supplied by persons of any other WTO member, as well as such service suppliers themselves, in a manner at least as
favorable as that applicable to similar services or suppliers of any other WTO member.
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