RESOLUTION OF THE COUNCIL OF THE
INTERNATIONAL BAR ASSOCIATION OF OCTOBER 8,
2009, ON THE COMMENTARY ON RULE OF LAW
RESOLUTION (2005)

The Council welcomes the Commentary on its Resolution of
September 2005 (the “Prague Resolution”) prepared by the Rule of
Law Action Group and notes the reports summarising the responses to
the questionnaires circulated to member organisations after its meeting
in October 2008. The Commentary contains a helpful explanation of
the reasoning behind the Prague Resolution and suggests ways in
which that Resolution could be expanded. The responses included
helpful comments from member organisations and indicated broad
support for the efforts of the Rule of Law Action Group to develop the
Association’s understanding and support of the Rule of Law. The
Council, therefore, encourages the Rule of Law Action Group to
continue these efforts, including the further development of the Prague
Resolution for consideration by the Council.

THE RULE OF LAW

A Commentary on the IBA Council’s
Resolution of September 2005

INTRODUCTION

The following is the text of the Resolution passed by the IBA
Council in September 2005:

“The International Bar Association (IBA), the global voice of
the legal profession, deplores the increasing erosion around the world
of the Rule of Law. The IBA welcomes recent decisions of courts in some
countries that reiterate the principles underlying the Rule of Law. These

PE3OJIIOLAA COBETA MEXKJYHAPOJIHOM ACCOIMALIAA
IOPUCTOB OT 8 OKTABPs1 2009 I'. I10 IIOBOJY KOMMEHTAPUS
K PE3OJIIOLIUUA O BEPXOBEHCTBE IIPABA (2005T.)

Coger npusercTByeT KoMMeHTapuii k cBoed Pesomonuu[, mpuHATOM B]
ceatsiope  2005r1.  («IIpaxkckasi  pe3oqoumus»),  IMOATOTOBICHHBIN
MannuatuBHO# rpynmnoil mo Bompocam BepxoBeHcTBa [IpaBa, u npuHuMaer
BO BHUMaHME JOKJIabl, OOOOIIAlOIME OTBETHI Ha  BOIPOCHHKH,
pacnpocTpaHeHHbIE cpeau opraHuzauuii-wieHoB [MAIO] mocne ero
3acemanus B okTs0pe 2008 r. KomMmeHTapuii COAEpKUT MOJIE3HOE 00BICHECHNE
CMBICHA, 3aJ0KeHHOTO B [Ipakckyio pesomonuio, ¥ IpenjaraeT MyTH, IO
KOTOPBIM [cozepskaHue] 3Toi Pe3omonnu Morio Obl OBITH pacKpeITo. OTBETHI
BKITIOUMIIM B ceOs MMOJIe3HBIE 3aMeYaHHs OT OopraHm3anui-aieHoB [MAIO] u
MPOJIEMOHCTPUPOBAIA  OOIIHUPHYIO TMOMIACPKKY yCWiIHi VHUIMATHBHOM
rpynnsl o BompocaM BepxosenctBa IlpaBa pa3BuBaTh NOHMMaHUE W
noanepxxky Bepxosenctsa IIpaBa [co cToponsl| Acconuanuu. Beugy storo
Coset nmoompsieT HATIHATHBHYIO TPYIITY 0 BorpocaMm BepxoseHctsa [IpaBa
[B ee cTpemieHHH]| MNpoaOKATh TaKWe YCHIWSA, BKIOYas JajbHeHIee
pazButue Ilpakckoil pe3omouuu [ Ledeil| paccMOTpeHHs [TakoBOrO |
Coserom.

BEPXOBEHCTBO IIPABA

Kommenrtapuii k Pezomonnun Cosera MAIO|,
npuHsaToii B] cenrsiope 2005 r.

BBEJEHUE

Hanee npusenen Texct Pesomronnu, npuHsaToil CoBetom MAIO B ceHTs0pe
2005 r.:

«Meocoynapoonas  accoyuayus  opucmos (MAFO), enobanvhuili  enac
coobwecmea  10pUCTO8,  8bipadicaem  CodicaleHue 00 ycunusarowemcs ynaoke
Bepxosencmesa Illpasa 6o ecem mupe. MAIO npueemcmeyem nedasHue peuieHus cyo0o8
6 HeKOMOpbiX CMpPAHAX, KOMOpbvle GMOPAM NPUHYUNAM, JeHCAWUM 8 OCHO8e
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decisions reflect the fundamental role of an independent judiciary and
legal profession in upholding these principles. The IBA also welcomes
and supports the efforts of its member Bar Associations to draw
attention and seek adherence to these principles.

An independent, impartial judiciary, the presumption of innocence;
the right to a fair and public trial without undue delay; a rational and
proportionate approach to punishment; a strong and independent legal
profession; strict protection of confidential communications between
lawyer and client; equality of all before the law; these are all fundamental
principles of the Rule of Law. Accordingly, arbitrary arrests; secret trials,
indefinite detention without trial; cruel or degrading treatment or
punishment; intimidation or corruption in the electoral process, are all
unacceptable.

The Rule of Law is the foundation of a civilised society. It
establishes a transparent process accessible and equal to all. It ensures
adherence to principles that both liberate and protect. The IBA calls upon
all countries to respect these fundamental principles. It also calls upon its
members to speak out in support of the Rule of Law within their respective
communities.”

Only two votes were cast against this Resolution. At the next
meeting of the Council, the two members who voted against the Resolution
declared their support for it and explained that they had only voted against
it because they wanted it to be “stronger”. It can, therefore, be fairly said
that the Resolution was passed without a single dissenting vote.

The IBA is the largest international organisation of lawyers in the
world, its membership comprising about 195 Bar Associations and Law
Societies from almost every nation and more than 30,000 individual
lawyers, many of whom are leading international practitioners in their
chosen fields. The IBA Council is the supreme governing body.

Bepxosencmea Ilpasa. Omu pewienus ompadicarom OCHOBONOIA2AIOUWYIO POJIb
He3a8UCUMbIX CYOeOHOU enacmu U cooduecmea 0OpUCmos8 8 OMCMAUBAHUU IMUX
npunyunos. MAFO makdce npusemcmeyem U NOO0epIHCUBAEM  VCUAUSL  CBOUX
VUACMHUKOB-ACCOYUAYULL FOPUCMOB8, HANPABIEHHbIE HA MO, YMOObl NPUEIEeYb BHUMAHUE
K 9MUM NPUHYUNAM U 00OUMbCA NPUBEPIHCEHHOCIU UM.

Hesasucumas,  becnpucmpacmuas — cyoebHas — 61acmv;  Npe3yMAyus
HEeBUHOBHOCTU, NPABO HA CNpasedausoe u nyoauyHoe cyoebnoe pazoupamenbcmeo 6es3
HEOONINCHOU  3A0ePHCKU;, PAYUOHANbHBIU U COPASMEPHBILL NOOX00 K HAKA3AHUIO,
CUIbHOE U He3A8UCUMOe COOOUWeCmeo I0pUCMOS, HEYKOCHUMEeNbHAs  3auuma
KOHGpuOeHyuanpbHocmu 00wWeHuss 1pucma ¢ KIUEHMOM, PABEHCME0 6cex nepeo
3aKOHOM 6ce 2mo ocHogononazaiowue  npunyunvl Bepxoeencmsa Ilpasa.
Coomeemcmeenno, npouzeonbhsle apecmul, cekpemubvle cyoebHble pasdupamenbcmaa,
beccpounoe  codepocanue noo cmpadiceii.  6e3  cydebHo2o  pazbupamenvcmaa,
JHcecmoroe unu yHudxcaiouwee 00CMouHCcmseo obpaujenue Uil Hakasamue, 3anyeusanue
UIU KOppynyus 8 u3oupamenbHom npoyecce — 6ce Mo AGNAMC HenpuUeMIeMbIM.

Bepxosencmeo Ilpasa asnsemcsi ocHosoli yusunuzosannozo oowecmsda. OHO
ycmanasaueaem npo3padnvle npoyeoypvl, O0OCmynHvle U pasuvie 011 6cex. OHo
obecneuyusaem  NPUBEPICEHHOCMb  NPUHYUNAM,  KOMOpble  KAK — YCMPAHSIOM
oepanuyenus, max u 3awuuarom. MAFO npusvigaem 6ce cmpauvl y8axicamsv 2mu
ocnosononazarowue npunyunvl. OHna maxdce npusbleaem CEOUX VUACIHUKOS
8bICKA3AMBCST 8 N000epxcKy Bepxoeencmea Ilpasa ewympu ux coomeemcmsayouux
coobulecmey.

[IpoTtuB >T0#1 Pe3omonuu OblIM moJaHbl TONBKO ABa rojioca. Ha cienyromem
3acemanun CoBeTa [Ba 4ieHa, KOTOPBIE FOJIOCOBAIN MPOTHB Pe3omtonun, oObIBIIN O
CBOEH IOJJIEPKKE ei, U 0OBIACHIIN, YTO OHU I'OJIOCOBAJIM IIPOTUB HEE TOJIBKO IIOTOMY,
YTO XOTENH, YTOOBl OHa ObuTa «OoJjiee pemuTeNnbHOI». BBUAY 3TOro MoXer OBITh
CHpaBeIIMBO CKa3aHO, 4To Pesomronms Oblla mpuHATa 0€3 €AWHOTO HECOTJIACHOTO
roJjoca.

MAIO sBngercs KpynHeWIeW B MUpPE MEXAyHapoAHOH opraHuzanuei
IOpUCTOB, OXBATBIBAIOIIEH CBOMM YJIEHCTBOM OKOJIO 195 accouuauuil 1OpUCTOB U
OPUIUIECKUX OOIMECTB TOYTH M3 KakIoro rocymapctBa m Ooiee dem 30 000
WHIUBUIYATbHBIX ~ OPUCTOB, MHOTHE€ U3 KOTOPBIX  SBIAIOTCS  BEAYIIUMU
MEXTyHapOIHBIMU MPAKTUKYIOIIAMHU CIEIMATUCTAMHA B CBOUX M30paHHBIX 00JIACTAX.
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The Resolution is, therefore, an authoritative statement on behalf
of the world-wide legal profession. However, it does not purport to be
complete. It merely sets out some of the essential characteristics of the
Rule of Law in a way which could be endorsed by the IBA Council and
should command world-wide respect.

Since the Resolution was passed, it has become apparent that there
may be some respects in which the scope of the Resolution can be
expanded; and that it may also be helpful to offer an explanation of the
reasoning behind the Resolution. This paper is an attempt to meet these
limited objectives. It does not purport to be a definition.

PART I
THE FOUNDATIONS

The Rule of Law is the only mechanism so far devised to provide
impartial control of the use of power by the State. That single sentence
is sufficient to explain why the Rule of Law is preeminently the best
available system for organising civilised society.

The Rule of Law is referred to in the preamble to the Universal

CoBer MAIO sBiIsIeTCS BBICIIAM YTIPABIISIOMAM opranoM [MAIO].

BBuny storo Pesomionust sSBuseTCS aBTOPUTETHBIM 3asBICHUEM OT HUMEHH
IOpUIMUYECKOro coobmectsa BO BceM Mupe. OOHAKO OHa HE IPETEHAYEeT Ha
3aKOHYeHHOCTh. OHa MPOCTO H3JIaraeT HEKOTOpble U3 CYIIeCTBEHHO BaKHBIX
xapakTtepuctuk BepxoBencrBa [IpaBa Tem cmocoO6oM, KOTOpHIE MOT Obl OBITH
onobpen Coetom MAIO 1 KoTOpOMy clieyeT 3aBOeBaTh yBaKCHHE BO BCEM MUpE.

[ocne Toro kak Pezomonus Oblia MPUHSATA, CTAIO OYEBUIHO, YTO BO3MOKHO
MMEIOTCSl HEKOTOPBIE MOMEHTHI, B OTHOILIEHHH KOTOPBIX I'paHMLBl Pe3omonun MoryT
OBITH PACIIUPEHBI, W YTO TAKXKE MOXKET OBITH ITOJIE3HO MPEIJIOKHUTH OOBICHEHHE
CMBICJIA, 3aJI0KeHHOro B Pesomronnro. HacTosmuil JOKyMEHT SIBISIETCS NONIBITKON
JOCTHYb OSTH oOrpaHuueHHble Lend. OH He TMpeTeHAyeT Ha TO, YTOOBI OBITh
onpenenenueM [Bepxosenctna I1pasa].

YACTb I
OCHOBBI

BepxosencTBo [IpaBa sBnsieTcsl €TUHCTBEHHBIM Pa3pab0TaHHBIM HA HACTOSIICE
BpeMs ~ MEXaHM3MOM  OOCCIIeUCHHS  OeCHPHUCTPACTHOIO  KOHTPOJS  HaJ
HCNOJIb30BAHUEM BJACTH TOCYAAPCTBOM. OTOr0 EIUHCTBEHHOTO IPEIOKCHUS
JIOCTaTOYHO, 4YTOOBI OOBSACHUTH, mMoueMy BepxoBeHcTtBo [IpaBa nepBOCTENEHHO
SBIISICTCS HAWJYYIIeH MOCTYMHOW CHUCTEMOW Il OPTraHH3alud I[UBHIH30BAHHOTO
o011ecTBa.

Ha BepxosenctBo IlpaBa mmeercss cchiuika B TpeamOyrne K BceeoOmeit



Declaration of Human Rights (see Note (') below) and in other subsequent

international treaties, without being defined. The relationship of the Rule of

Law to other important concepts, such as Democracy and Human Rights, is
discussed in Part III of this paper.

The Rule of Law is a relatively recent and developing concept. It
has taken centuries for the Rule of Law to take root even in those countries
which now claim to adhere to it. Those countries which, in the nineteenth
century, would have claimed to be governed by the Rule of Law, have a
very different view of its requirements today. Many other countries, in
particular those emerging from colonial status or from various other forms
of oppression, have only recently had the opportunity to begin the attempt
to establish it. It is arguable that there are few countries which can claim to
comply fully with its requirements.

This is why the IBA Council has not attempted to provide a
definition of the Rule of Law (see Note (*) below). Rather, it has simply
provided a list of some of the essential characteristics (described in the
Resolution as “fundamental principles”) of the Rule of Law. These are

! “Whereas it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should be protected by
the Rule of Law...”.

% There have been voluminous writings about the Rule of Law, particularly in
recent years: a useful bibliography can be found at http://www.hiil.org/uploads/File/1-947-
RuleofLawInventoryReport2007.pdf.

JeKIapanuy 1pas dernoseka [1948 r.] (cm. crocky ) HEKE) M B MHBIX ITOCIEIYIOMIIX
MEXIYHApPOIHBIX JOTOBOPAX, XOTS OIpeaeieHne emy [B Hux| He maercs. OTHOIIECHUS
BepxoBenctra [IpaBa ¢ MHBIMU BaKHBIMH KOHIEHIIMSMU, TAKUMU Kak JleMokpaTus u
[IpaBa Yenoseka, oocyxmaercs B Hactu 111 HacTosimero mokyMeHTa.

BepxoBenctBo IlpaBa siBisieTcs OTHOCHTENBHO HENaBHEH M pa3BHBAIOIIEHCS
koHuenuued. [ns toro, uroOsl BepxoBencrBo IIpaBa ykopeHmsock naxe B Tex
CTpaHax, KOTOPbIE celyac MPUTS3al0T HA NMPUBEP)KEHHOCTh €My, OHaJOOMIINCh BEKa.
Te crpaHbpl, KOTOpble B JEBATHAALATOM BEKE MPHUTA3aIM OBl Ha TO, YTO OHHU
ynpasisitotcst BepxosenctBoMm IlpaBa, ceroans MMEOT OYeHb OTIMYAIOLIUICS B3TIIAL
Ha ero TpeOboBaHWA. MHOI'ME MHbIE CTPaHbl, B YACTHOCTH T€, KOTOPbIC BO3HHUKIIU U3
[TeppuTopHii C] KOJOHUANBHBIM CTaTyCOM WM C Pa3TUYHBIMH WHBIMH (hopMamu
MOJIaBJIECHHA, TOJIBKO HEAABHO IMOJYUYMIM BO3MOXHOCTh HauaTh MOMBITKY YCTaHOBHUTH
ero [BepxoBenctBo IlpaBa]. To, 4To cylIeCTBYeT HECKONBKO CTpaH, KOTOPHIE MOTYT
MpUTS3aTh Ha MOJHOE cobmonenue ero [BepxosencTra [IpaBa] TpeGoBanwmii, SBIsSETCS
CIIOPHBIM.

B »toM mpwumHa Toro, mouemy CoBer MAIO He nemanm MONBITOK IaTh
onpenenenue BepxosenctBy IlpaBa (cM. cHocky @ mmke). Ckopee OH TIPOCTO
MIPEJICTABIII TTepeueHb HEKOTOPBIX CYIIECTBEHHO Ba)KHBIX XapaKTEPUCTUK (OMHCAHHBIX
B Pe3omionun kak «0CHOBOTIOJIATAOIINE TPHHIMIIBEDY) BepxoBercTsa [1pasa. TakoBbie

! «IlockonbKy SBMNSETCS CYIIECTBGHHO BAXHBIM TO, YTO INPABAM deIOBEKA CleAyeT OBITh
3amMIieHHbBIME BepxoBeHcTBoMm IIpaBa, 4ToOBbI 4enOBeK HE IOJDKEH OBITh BBIHY)KZaeM HpuOeratb B
KauecTBE MOCIEAHEro CPelCTBa K BOCCTAHUIO IIPOTUB TUPAHUM U YTHETEHUS...» [B mom pycckom mexcme
Bceobweii dexnapayuu npae uenosexa 1948 2., komopwiii ogpuyuanvro ucnonvzyemess OOH, npeoracaemcs
UHOTUL Nepe6oo: «IIPUHUMAs BO BHHUMaHHE, YTO HEOOXOAMMO, YTOOBI IpaBa 4EJIOBEKa OXPAHSIIMCh BIACTHIO
3aKOHa B LEJAX 00CCIICUeHHs TOr0, YTOOBI YENIOBEK HE ObUT BHIHYXK/CH NpUOEraTh, B KAYECTBE MOCICIHET0
cpelcTBa, K BOCCTaHHIO POTHB THPaHUH u YTHETCHUSL;»
(http://www.un.org/russian/documen/declarat/declhr.htm). Kax euono, 6 oannom eapuanme nousimue «rule
of lawy nepegedeno kak «8iacmo 3aKOHA», 4MO, KAK NPEOCMAGIACMCS, He BNOIHE KOPPEKMHO ).

% Vixe uMeroTcs obumpHsIe Tpy bl 0 Bepxosenctre IIpasa, B 0COGEHHOCTH B HOCIEIHUE TOBL:
noje3Has  Oubnuorpaduss MokeT ObITh  Haiimena Ha  http://www.hiil.org/uploads/File/1-947-
RuleofLawlInventoryReport2007.pdf [Credyem ommemums, umo sma ccviika Hegepua, a NpagUIbHOU
aeasiemcs, cneoyowas: hitp://www.hiil.org/uploads/File/1-947-Rule_of Law_Inventory Report 2007.pdf].



discussed in more detail in Part II of this paper. It may well be that, in time,
it will be possible to identify other essential characteristics, or to expand
upon those already listed. However, all these characteristics essentially rest
upon two pillars:

(1) Submission of all to the law/Supremacy of law
(2) The separation of powers.
1) Submission of all to the law/Supremacy of Law
P Y

The “Rule of Law” means exactly that: the law is the ruler, the
supreme authority. No-one is above or beyond the law. Everyone is subject
to and governed by the law.

Experience suggests that the only way to control power is by
countervailing power, not by an abstract concept such as law. It follows that
the Rule of Law can only operate in a society in which it receives
widespread acceptance — not just majority acceptance, but widespread
acceptance. It is essential that the organs of state power — the executive
branch of government, the armed forces, the police, the security services,
even the Legislature and the Judiciary — all accept that they are subject to
the law; and that, therefore, they may only exercise such powers as are
granted to them by the law and in a way consistent with the law. It is also
essential that the vast majority of the other members of society accept that
they are subject to the law, even if they feel disadvantaged by it. If a
sizeable minority feel themselves so disadvantaged that they have no option
but to resort to disobedience or violence, civil unrest or even civil war will
result.

It follows that the law must be identified, devised and administered
in such a way as to continue to receive widespread acceptance within

Oomee aetambHO oOcyxmarorcs B Yactu Il macrosmiero mokymenrta. BmomHe moxer
6I)ITL, 4YTO B CBO€ BpEMiA 6YI[eT BO3MOXKHO I/II[eHTI/I(i)I/IHI/IPOBaTB HWHBIC CYHICCTBECHHO
BaKHbIE XapakTepucTuku [BepxoBencTBa [IpaBa] uimu Oosiee MOJHO PACKpPBITh TE, YTO
yKe mepedrcieHsl. TeM He MeHee, BCE 9TH XapaKTePUCTUKH CYITHOCTHO MOKOATCS Ha
JIBYyX OIIOpax:

(1) Ilogunuenwue Bcex 3akony / ['ocmoncTBo mpasa
(2) Pa3nenenwuie BnacTe.
(1) [loouunenue ecex 3axony / I'ocnoocmeo Ilpasa

«BepxoBeHcTtBO IIpaBa» o0O3Ha4aer TOYHO TO, YTO 3aKOH  SIBISIETCS
BJIACTEIMHOM, BbICIICH BiacThlo. HHUKTO HEe MokeT OBITh Hal 3aKOHOM WJIHM 3a
npenesaMu 3aKkoHa. Kaykaplil MIOAYNHEH 3aKOHY U YIIPABISAETCS UM.

OnBIT MOJICKA3bIBAET, YTO €IUHCTBEHHBIM CIIOCOOOM KOHTPOJIHMPOBATH BIACTH
SIBJISICTCSI 3a/IeiCTBOBAHNE TPOTHBOACHCTBYIOMICH BJIACTH, a HE TaKOH aOCTPaKTHOM
KOHIIENIMKU Kak mpaBo. M3 a3Toro cnenyer, uro BepxoBeHctBo IIpaBa Moxer
NIeHCTBOBaTh TOJNLKO B OOIIECTBE, B KOTOPOM €ro MPHHATHE IIONYyYMIIO ITUPOKOE
pacmpocTpaHeHre — HE TPOCTO TPHHATHE OOJBITMHCTBOM, a [MMEHHO]| IIHPOKO-
pacmpocTpaHeHHOE MpHUHATHE. SIBISETCS CYIIECTBEHHO BaXXHBIM, UYTOOBI OpTaHBI
TOCY/IapCTBCHHON BJIAaCTH — WCIIOJIHUTEIIbHAS BETBb |[TOCYJapCTBCHHON CHCTEMBI]
MpaBIIeHUS, BOOPYXKEHHBIC CHIIBI, TMOJUIMA, CIYXObl 0€30MacHOCTH, Jaxe
3akonomarenpHas Biacte m CynmeOHas BrmacTe — Bce NpHHHUMaIH TO, YTO OHHU
MOMYMHEHBI 3aKOHY; W 4YTO BBHUJY O3TOTO OHHM MOTYT OCYIIECTBISATH TOJBKO TE
MOJTHOMOYHS, KOTOPBIE MPEJOCTaBICHBI WM 3aKOHOM, W TOJBKO CIIOCOOOM,
COBMECTHUMBIM C 3aKOHOM. Takike SBISETCS CYIIECTBEHHO Ba)KHBIM, 9TOOBI TPOMaTHOE
OOJIBIIMHCTBO MHBLIX YIEHOB O6IIIeCTBa npuHUMaIu TO, YTO OHU MOAYMHCHBLI 3aKOHY,
JTaXKe €CJIM OHU YYBCTBYIOT Ce€0s MOCTABJICHHBIMU MM B HEBBITOJIHOE TMOJI0KeHUe. Ecnu
3HAYNTENFHOE MEHBIIWHCTBO YyBCTBYeT ce0sl TOCTaBI€HHBIM B HEBBITOJHOE
MOJIOXKCHUE HACTOIBKO, YTO Yy HEro HE HUMEETCSA APYroro BBIOOpA, KpPOME Kak
NpUOSTHYTh K HEMOBUHOBEHHUIO WU HACWUJIHMIO, PE3yJhTaTOM OyAyT Tpa)KJTaHCKUC
OecTopaIKY WK JaXKe TpaKIaHCKas BOWHA.

W3 sTOro ciemyer, 4TO MpPaBO JOJDKHO OBITH ONPEACNICHO, pa3paboTaHO U
IPETBOPSIEMO B JKU3Hb TAKUM CIIOCOOOM, YTOOBI €ro IPHHATHE MPOJOIDKAIO MOTydaTh
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society. This requires a culture of respect for the Rule of Law which can
take a long time to develop, and much care to maintain. “Acceptance” does
not mean “approval”: nevertheless, it is this requirement for widespread
acceptance which demands attention to minority rights and individual
human rights. The law is unlikely to receive widespread acceptance unless
it is widely regarded as reasonable, proportionate and fair.

Acceptance does not just mean obedience enforced by fear. It
means respect for the body of law in general, which is demonstrated by
voluntary overall compliance with the law. Experience suggests, however,
that even a reasonable body of law will not continue to be acceptable to the
members of a society if their basic economic needs cannot be satisfied over
a significant time period.

The requirement of widespread acceptance means that the law
must be responsive to the needs of the people it serves. Thus, over time, an
extensive body of criminal, administrative and civil law will be developed.
In many countries much of this process will take place long before the
country in question can even begin to claim to adhere to the Rule of Law.
All countries, even those governed by the crudest dictatorship, need or have
laws, although they disregard the individual or collective rights of all or
parts of the population. Indeed, apartheid was enforced with meticulous
attention to legal form and detail.

If acceptance of the law can be achieved, it must be supplemented
by enforcement. Acceptance of the law is irreconcilable with extensive
tolerance of breaches of the law. Enforcement is a process which must itself
be subject to the law.

An efficient process for resolving disputes between citizens and
punishing criminality is, clearly, an important requirement of any legal
system. It is likely, therefore, that such a process will be provided by many

ITUPOKOE PacCIpOCTpaHEHUE BHYTPH 00IIeCTBa. ITO TpeOyeT KYJbTYPhI YBaKeHHUs K
BepxoBencrBy IIpaBa, koTopas MOXeT HOTpPeOOBAaTh IJIUTEILHOE BpEeMs, YTOOBI
pa3BUTKCS, a Takke OOJNBIION 3a00ThI I ee nmoanepxkanus. «[IpuHsaTre» He 03HAUaeT
«omoOpeHue»: TeM He MEHee, NMEHHO TpeOOBaHWE K IIHPOKO-PACIPOCTPAHEHHOMY
NPUHATHIO [HpaBa] W SBIAETCS TeM, KOTOpoe TpeOyeT BHHMaHUS K TIpaBam
MEHBIIMHCTB ¥ WHIUBUAYAIbHBIM IpaBaM uYeloBeka. [IpuHsATHE 3aKoHA e1Ba JiK
MONTYYUT HMIMPOKOE PACIPOCTPAHEHHE, €CIIH TOJBKO OH HE PacCMAaTPUBAECTCS IIMPOKO
KakK pa3yMHbI, COpa3MEPHBIA U CTIPaBeIJIUBBIM.

[Ipunsitue [npaBa] He O3HayYaeT JIMIIH TTOBUHOBEHHE [3aKOHY|, COONIOIEHUE
KoToporo obecrieunBaetcst crpaxoM. OHO 03HAYAeT YBOKEHHE K CBOJY IpaBa B 00IIEM,
KOTOPOE€ JEMOHCTPUPYETCS NOOPOBOJBLHBIM BCEOOIIMM COOIOACHUEM 3aKkoHa. OIbIT
MOJICKA3bIBACT, OJTHAKO, YTO JIaXKE Pa3yMHBIH CBOJ MpaBa HE OyJeT MPOAOIKATh OBITh
MPUEMJIEMBIM TSl YWICHOB OOIIECTBA, €CJIM X 0a30Bble YKOHOMHUYECKHE OTpeOHOCTH
HE MOT'YT OBITh yJIOBJIETBOPEHBI B TSUCHUE 3HAUYUTEIBHOTO MEPHOIa BPEMEHH.

TpeboBaHHE IMHPOKO-PACIPOCTPAHEHHOTO TPWHATHS [IpaBa] O3HAYAET, 4TO
MPaBO JOJDKHO OBITH BOCIPUUMYMBO K MOTPEOHOCTSAM JIOAEH, KOTOPBIM OHO CITYXKHT.
Takum o0pa3oMm, co BpeMeHeM OyIeT pa3paboTaH OOIMPHBEIN CBOJ yTOJOBHOTO,
aJMHHHACTPATUBHOTO W TPaXKJAHCKOTO TpaBa. Bo MHOTWMX cTpaHax OOJNBINAS YacTh
3TOTO TPOIIecca COCTOUTCS 3a/I0JT0 A0 TOTO, KaK JaHHas KOHKPETHAs CTpaHa CMOXKET
XOTsI ObI HAa4aTh NPUTS3aTh HA NPUBEPKEHHOCTh BepxoBeHcTBy [lpaBa. Bee crpansl,
JaKe Te, KOTOphIE YIPaBISIOTCS rpyOeiineil TUKTaTypol, HY>KAal0TCs B 3aKOHAX WU
UMEIOT WX, XOTS OHH NpPEHEOperarT WHAWBUIYaTbHBIMH WM KOJUICKTUBHBIMU
MpaBaMU BCETO HACENICHWs WJIM €ro 4JacTeil. B camom pgene, coOmroneHNE [TTOTUTHKY |
anaprenzia 00ecleuMBaNOCh C JOTOLIHBIM BHHUM@HHEM K IOPHUIMYECKOW (opme H
JIETAIISIM.

Ecan IIPUHATHUE TIIpaBa MOXET OLITH OOCTUTHYTO, TO OHO JOJIXKHO GI)ITI)
JIOTIOJIHEHO ~ o0OecrieueHneM ero  cooOmojeHus. [lpuHATHE TpaBa  sABISACTCA
HETMPUMUPHUMBIM € TIOBCEMECTHOHN TEpPIUMOCTBIO K HApYIICHUAM 3akoHa. ObecrieueHue
coOJIr0/IeHHs [3aKOHA | SBJSICTCS MPOLEAYPO, KOTopas cama J0JDKHA ObITh MOTYMHECHA
3aKOHY.

JlelicTBeHHas Tpouenypa Ui pa3pelleHus] CIOpOB MEXIy TIpaxkIaHaMH U
HaKa3aHUs MPECTYHMHHUKOB SIBHBIM 00pa3oM SBIAETCS BaXXHBIM TpeOOBaHHMEM JIOOOMH
NPaBOBOM cHUCTeMbl. BBUAY 3TOro sBJISIETCS BEpOSATHBIM, YTO Takas mpoueaypa Oyner

6



legal systems which do not in other respects adhere to the Rule of Law.
Accordingly, the IBA Council’s Resolution scarcely refers to this aspect of
a legal system at all, although it would be the first characteristic which
would spring to mind for many. The inclusion of this requirement among
the minimum essential characteristics of the Rule of Law could encourage
countries which disregard the Rule of Law in other, crucial respects, to
claim adherence to it and thereby deflect attention from their shortcomings.

The law will continue to change and develop in response to the
changing and developing needs of its citizens even when the foundations of
the Rule of Law are in place. Indeed, the more responsive the law is to
need, the more change and development is likely to occur.

The provision and administration of the Rule of Law is expensive.
It is a necessity required by all, but that does not lower its price.

(2) The separation of powers

This is the other cornerstone of the Rule of Law. The primary
obligation of the State is to maintain internal order and to protect its
citizens from external threat. The Rule of Law does not seek to diminish the
power of the State. It seeks merely to assure its proper exercise. This is
achieved by separating those who make the law (the Legislature), those
who interpret and apply the law (the Judiciary) and those who have the
power to enforce it (the Executive), each from the other. No-one has yet
come up with a better formula. The three branches of government are not
inherently hostile to each other. They work together under the Constitution
and the Rule of Law, and at times their functions overlap. But the
separation of their essentially different constitutional tasks must be
jealously guarded.

The independence of both the Legislature and the Judiciary is,
therefore, a fundamental requirement of the Rule of Law. In practice a
perfect and complete separation of powers is difficult, if not impossible, to

obOecriedeHa MHOTHMH TIPAaBOBBIMH CHCTEMaMH, KOTOPHIE B WHBIX OTHOIIEHUSX HE
npuaepxkuBatotcss Bepxosenctra Ilpasa. CootBercTBeHHO, Pesomonus CoBeta MAIO
€lBa JH BOOOILIE CChUIAeTCsA Ha STOT acleKT MPaBOBOM CHCTEMBI, XOTS OH ObLI OBI
MEPBOM XapaKTEPHUCTUKOM, KOTOpas MpHIuia Okl HA YM MHOTHM. BKiioueHume 3TOTO
Tpe6OBaHI/I$[ B TNEPCUCHb MHUHHUMAJIBHBIX CYHICCTBECHHO BaXXHBIX XapaKTCPHUCTHUK
BepxosenctBa IlpaBa Mormo OBl MOOMWIPSATH CTPaHBL, KOTOpBIE NpEeHEOperarT
BepxoBenctBom IlpaBa B WHBIX, peIIAIONIMX OTHOIICHUSX, TMPHUTA3ATh HAa
MIPUBEPIKEHHOCTh €My U TEM CaMbIM OTBIIEKaTh BHUMAaHHE OT CBOMX HEIOCTATKOB.

[IpaBo NMpPOOOIKUT MU3MEHATHCS M Pa3BUBAThCSA B OTBET HA M3MCHSIOLIUECS U
pasBHUBaOLIMecs NMOTPEOHOCTH CBOMX TIpak[AaH, Jake KOTJa OCHOBHI BepxoBeHcTBa
IIpaBa HammyecTByloT. B camom pnene, uem Oojiee BOCHPHHMMYMBO TpPaBO K
NOTpeOHOCTH, TeM, BEPOSITHO, OOJIbIIE JOKHBI HIMETh MECTO U3MEHEHHUS U Pa3BUTHE.

ObecrieyeHne MW TpeTBOpeHHE B KHU3Hb BepxoeHctBa IlpaBa sBnsercs
JOPOTOCTOSIIUM. DTO HEOOXOAUMOCTh, BOCTpeOOBaHHAsI BCEMH, HO 3TO HE CHHIKAET ee
ICHY.

(2) Pazoenenue enacmeil

Oro sABIAETCS APYIMM KpaeyroipHbIM KamHeM BepxoenctBa Ilpasa.
Ilepseiimm  o6s13aTenscTBOM ['ocynmapcTBa sBiIsIeTCs TMOAAEp)KaHWE BHYTPEHHETO
MOpsAZKa W 3alllUTa CBOMX TpakJaH OT BHeIIHeW yrpo3el. BepxoBeHctBo IlpaBa He
cTpemMuTcsi ocnabuth Biacts ['ocynapcrsa. OHO MPOCTO CTPEMUTCS TapaHTUPOBATh €€
HaJUIeXkallee OCYIIECTBICHHE. DTO JOCTUTAETCSI MOCPEICTBOM OTAEICHUS APYT OT
JIpyra TexX, KTO cO3JaeT mpaBo (3akoHOAaTeNbHas BIAacTh), T€X, KTO TOJIKYeT H
npumMeHsieT npaBo (CyneOHas Bracte), u Tex, KTo 00agaeT BIACThIO 0 00ECTIeUeHUI0
ero coomoaenus (McmomaurensHas Biacte). [loka dro ¢ myumei ¢opmynoit He
HaIIOCh HUKOTO. Tpu BeTBH [roCyJapCTBEHHOW CHCTEMBI| MpaBiICHHUSA HE SBISIOTCS
BHYTpPEHHE BpakaAeOHbIMH Apyr K Apyry. OHHM paboTaloT COBMECTHO COTJIACHO
Kouctutynmun u BepxoBenctBy IlpaBa, m BpemMs OT BpeMeHH WX (yHKIAA
nepecekatorca. Ho pasgeneHme uX CYIIHOCTHO OTJIMYAIOIIMXCS KOHCTHUTYLHMOHHBIX
3a7a4 JOJHKHO PEBHOCTHO OXPAaHATHCS.

HesaBucumocTts kak 3akoHomatenbHON Biactn, Tak m CynebHoit Bmactw,
SIBJISIETCSI BBUJIY 3TOTO OCHOBOIIOJIararonuM Tpebosannem BepxosenctBa Ilpasa. Ha
MPAaKTHKE JOCTHYh COBEPIIEHHOTO W ITOJHOTO pa3ielieHHs BiacTed 3aTpyIHUTEIHHO,
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achieve: there has to be a system of checks and balances to ensure that the
process of selecting, remunerating and monitoring the persons entrusted
with the respective powers does not compromise their independence.

As to the Legislature, it is difficult to conceive of an appropriate
system of appointing it which does not involve a democratic vote. In many
countries, the head of the Executive (President, Prime Minister or similar)
is the leader of the majority party in the Legislature. In such cases,
considerable vigilance is required to ensure that the Executive’s control of
the Legislature is not abused. Indeed, it is difficult to conceive of a system
in which the Legislature is wholly free of influence by the Executive.

Many countries have a written constitution which guarantees,
usually subject to exceptions, certain fundamental individual and minority
rights. In these cases, extreme vigilance is required when the exceptions are
invoked, and an even greater responsibility falls on the Judiciary, whose
independence becomes all the more important.

There are similar issues in relation to the appointment of the
Judiciary. It is fundamental to the Rule of Law that the system of
appointment of the Judiciary does not impair the Judiciary’s independence
from influence by the Executive or the Legislature. Even more important is
the requirement that the Judiciary, once appointed, should be free from any
threat of removal or other form of intimidation from the other arms of
government. Respect for the Rule of Law requires that there be
independent, transparent mechanisms for the removal of judicial officers
found guilty of misconduct, but it is essential that such mechanisms are
beyond manipulation by other arms of government and do not undermine
the independence of the Judiciary.

€CIIM HE HEBO3MOXKHO: JIOJDKHA CYIIECTBOBATh CUCTEMA CIACPKEK U NMPOTHBOBECOB IS
oOecriedyeHus1 TOro, 4TOOBI Tpoliecc 0TOOpa, BO3HATPaXAECHHWS W MOHUTOPUHTa B
OTHOILIEHUH JIUI, KOTOPHIM BBEPEHBI COOTBETCTBYIOILIME MOJHOMOUMS, HE MOABEprai
PHUCKY UX HE3aBUCHMOCTb.

Uro e kacaercs 3akoHoaarenbHOro OpraHa, TO CIO0XHO HPEICTaBUThH
HAINIEKANIYI0 CHCTEMy €ro HasHa4deHHs, KOTOpas He BKJIOYaeT B cels
JIeMOKpaTHU4eckoe rojocoBanue. Bo MHorux crpanax riasa McnonnutensHod Bractu
(TIpe3uIeHT, IPEMbEP-MUHUCTP WIH CXOTHOE [JOHKHOCTHOE JIUIIO|) SBISCTCS JTUACPOM
napTuu OONBIIMHCTBA B 3akoHomarenpHOM Oprane. B Takux ciydasx TpeOyercs
cepbe3Hass OIWTENBHOCTh il oOecredeHWss TOro, 4dYTOObI HE WMeEJI0 MecTa
3nmoynoTpebiaeHue KoHTpoiieM McmomHurtensHoM Brmactm Ham 3akoHODATENBHON
Bnactreio. B camomMm fiene, clokHO MPEeACTaBUTh CUCTEMY, B KOTOPOM 3akoHOAAaTeNbHAS
BrnacTp siBisieTcst IOTHOCTBIO CBOOOJHBIM OT BIHMSIHHS CO CTOPOHBI VcromHUTENHON
Bnactu.

MHorue CcTpaHbl HUMEHOT MHCAHYI0 KOHCTUTYIMIO, KOTOpas rapaHTHUpPYeT,
OOBIYHO C HCKJIIOYEHHUSAMH, OIPEACICHHBIE OCHOBOIIOJATAMONINE HHIAWBHIYaJIbHBIC
HpaBa 158 HpaBa MCHBIIIMHCTB. B 3TUX cnyqaslx, KOorga HJaHHBIC HCKIHOYCHUA
3afeiicTByIOTCS, Tpebyercs kpaiiHss OmutenbHOCTh, U Ha CyaebHyto Bracth, ubs
HE3aBHCHMMOCTb CTAaHOBHMTCSA BCce 0OoJjiee Ba)KHOM, majaer eme  OOmbIias
OTBCTCTBCHHOCTbD.

CxoJtHBIE BOITPOCHI CYIIECTBYIOT B OTHOIIICHUH HAa3HAYCHHS [[IpEeICTaBUTEINEH |
Cyne6nort Bmactu. [lns BepxoBeHctBa [IpaBa sBIsSIeTCS OCHOBOIIOJIATAIONTUM TO,
9TOOBl CHUCTeMa Ha3HaueHUs [npexacraButeneidi| CyzaeOHoit Bmactu He ymansna
He3aBucUMOCTh [mpexacraButeneii| CyneOHoit Bmactu ot Biamstaus VcnomHutensHON
Brmactn nimm 3akoHomarensHoM Bractu. Eme Oonee BakHBIM sIBISIeTCS TpeOOBaHWE
Toro, uto [mpeacrasutensam]| CyneOHoit Bmactu, Oyayun ogHaXIbl Ha3HAYCHHBIMH,
cieayer ObITh CBOOOJHBIME OT JIFOOOH Yyrpo3bl OTCTPAHECHUS OT JOJIKHOCTH WJIH WHOU
(OpMBI 3aIyTHBAHHUS CO CTOPOHBI MHBIX OTBETBJICHHWH [IOCYIapCTBEHHOW CHCTEMBI|
npaBieHus. YBaxkeHne Kk BepxoenctBy IlpaBa TpeOyeT Hanuuus HE3aBHCHMBIX,
MPO3PAYHBIX MEXAaHU3MOB JI OTCTPAHCHHUS OT JOJDKHOCTH CYICHCKUX JOKHOCTHBIX
JUI, TPU3HAHHBIX BHUHOBHBIMH B HEHAJUIeXalleM TIOBEJICHUH, HO SBISETCA
CYIIECTBEHHO BaXXHBIM, UYTOOBI TaKHe MEXaHH3MBl HaxXOIWINCh BHE TMIPEIEIIOB
MaHUITyJIUPOBAHUS [MMH]| CO CTOPOHBI HHBIX OTBETBICHUU [rOCYIapCTBEHHOMN
CHUCTEMBI| TIpaBJIeHHUS M He TOJPHIBAIA HE3aBUCHMOCTH [mpeacraButeneii| CyneOHON
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In addition, an independent Judiciary requires an -efficient,
functioning court system and a strong, independent, properly qualified legal
profession to support it. An independent legal profession is also
fundamental to the maintenance of citizens’ rights and freedoms under the
Rule of Law, so that they are guaranteed access to independent, skilled,
confidential and objective legal advice. Similar principles are required to
protect the independence of the legal profession as for the Judiciary.

These fundamental requirements of the Rule of Law also call for
the highest standards of skill, professionalism and integrity among the
Judiciary and the legal profession. If these are not maintained, confidence
in the legal process will be undermined. So will the necessary culture of
respect for the Rule of Law. If this happens, the Executive and Legislative
branches will be both tempted and enabled to interfere in the processes
which protect their independence.

States of emergency

The Rule of Law is most likely to come under threat, even in
countries which claim to abide by it, in times of war or other emergency,
when the Executive is most likely to seek and the people most likely to be
willing to grant it exceptional powers. This is a time when the utmost care
and calm, rational consideration is required and when it is least likely to be
provided. In such cases, the absolute necessity for a rigorous separation of
powers becomes all the more important, because it will be the Executive
which calls for the exceptions and it will be for the Legislature to create and
for the Judiciary to interpret and oversee them. A proper balance must be
struck. Even in such cases, exceptions to the fundamental requirements of
the Rule of Law should not be admitted, otherwise the society in question
will risk self-destruction. In many countries, the threat of war, counter-

Bmactn.

HezaBucumass CyneOnast Bnacte TpeOyer B JONONHEHHE JCHCTBEHHOM,
(YHKIIMOHUPYIOMIEH CHUCTEMBl CYyIOB, a TakKe CHJIBHOTO, HE3aBHUCHMOTO |
HaJUIeXKalM 00pa3oM KBaIH(UIIMPOBAHHOTO HOPHIUYECKOTO COOOIECTBa IS e
[Cyneonoit Bnactu| mommepxku. HezaBucumoe OpPHUANYECKOE COOOIIECTBO TaKkKe
SIBIISIETCS OCHOBOIIOJIATAIOIINM JUTSI TIOJIEP KaHUs MpaB U CBOOOJ TpakIaH COTIIACHO
BepxoBenctBy IlpaBa, Tak 4YToOB WM [rpakmaHaM| TapaHTHPOBAJICS JOCTYH K
HE3aBHCUMOMY, KBATU(PHUINPOBAHHOMY, KOH(QUACHIHATHEHOMY W OOBEKTHBHOMY
IOpUANYECKOMY coBeTy. JlJs 3amuThl HE3aBUCUMOCTH FOPHAWYECKOTO COOOIIecTBa
TpeOyIOTCSl TPUHIMIBI, CXOJHBIE C TNPUHIWIIAMHA 3allUTHl  HE3aBUCHUMOCTH
[mpencrasuteneii] Cynebnoit Biactu.

Ot ocHoBomonararome TpeboBanmst BepxoBeHctBa [IpaBa  Takke
MPU3BIBAIOT K BBICIIMM CTaHAApPTaM KBaJTHU(QHUKALWH, TpodeccHoHamu3Ma U YeCTHOCTH
cpeau [mpencraButeneii| CymeOHoil Biact u topuamueckoro coobmiectBa. Ecnm
TaKOBBIE [CTaHAApTHI| HE MOIACPKUBAIOTCS, JTOBEpHE K IOPHIMYECKON IpOLeAype
Oymer momopBaHo. PaBHRIM o00OpazoMm OymerT momopBaHa HeoOXomuMas KyJIbTypa
yBaxkeHus k BepxoBenctBy llpaBa. Eciu aTo mpousoiinet, y obeux McnonHuTenbHOM
U 3aKOHONATENIFHOW BETBEW BIACTH IMOSBUTCS HCKYIIEHHE W BO3MOXHOCTH
BMEIIUBATBCSI B TMPONEIyphl, KoTophle 3ammumiatoT ux [CymeOHoit Bmactm u
FOPUIUIECKOTO COO0IIEeCTBa] HE3aBHCUMOCTb.

Cumyauuu qpes'@bmaﬁﬂozo NOJNOJAHCEHUA

BepxosenctBo IlpaBa qOKHO BeposiTHEE BCETO MOABEPraThCsl yrpose Aaxe B
CTpaHax, KOTOpbIE MPUTS3AI0T HA TO, YTO MPUACPKUBAIOTCS €r0, BO BPEMEHA BOWHBI
WIM WHOTO YpPEe3BBIYAHOTO MOJOXEHUs, Korna McnonHuTtensHas Bnacte BeposTHee
BCEro OOJI’KHa I[OGI/IBaTBCSI HUCKIIOYUTCIIbHBIX HOJIHOMO‘-IPIfI, a JIIOJU BEPOATHEE BCET'O
JOJDKHBI JKeNlaTh NpeaocTaBuTh ux el [McnonnutensHoi Bnactu]. DTo TO Bpewms,
KOTJla TpeOyeTcss KpalHsIsl OCTOPOIKHOCTD U CIIOKOHHOE, PAlMOHAILHOE MBINUICHUE, U
KOTJla 3TO HauMeHee BeposATHO Oyaer obecmeueHo. B Takux cimyyasx abcomroTHas
HEOOXOJMMOCTb B JKECTKOM pa3JeJIeHHH BIIAaCTel CTaHOBHUTCSA Bce Ooljiee BayKHOM,
MOTOMY 4YTO MMeHHO McmomHurtenbHas BnacTh OyneT MpH3bIBATh K UCKITIOYCHUAM, U
MMEHHO 3aKkoHojaTellbHas Bmacte Oyamer cosmaBate ux, a CymeOmas Bmacte —
TOJIKOBaTh UX W HaJ3UpaTh Haja HUMH. J[oJDKeH OBITh HaWJCH HaJJICKAIIMi OajaHC.
Jlaxke B Takux ciydvasx He CIEeAyeT JAOMYCKaTh WCKIIOYECHHH M3 OCHOBOMOJATAIOIIMX
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revolution or other emergency is frequently used as an excuse for not
introducing the Rule of Law in the first place.

Against this background, it is appropriate to examine the details of
the IBA Council’s Resolution. As already mentioned, the Resolution does
not purport to be a definition: it merely sets out some of the essential
characteristics (described as “fundamental principles”) of the Rule of Law.
These characteristics can be deduced from the twin pillars which constitute
its foundations.

PART II
THE IBA COUNCIL’S RESOLUTION

In light of the foregoing, it is appropriate to consider in turn each
of the characteristics listed in the Resolution:

(A) An independent, impartial judiciary

This has been discussed in Part [ above.

(B) The presumption of innocence

This is a fundamental aspect of the requirement of a fair trial. In
essence, it is the requirement that the burden of proof must rest with the
accuser to establish guilt, not with the accused to establish innocence. In

most, if not all cases, certainly in cases where people may be branded as
criminals and face serious penalties, it admits no exceptions.

(C) Fair and public trial without undue delay

TpeboBanmii BepxoBenctBa [IpaBa, mHade gaHHOEe KOHKpPETHOE OOIIECTBO Oynaer
PUCKOBATh caMopa3spylieHueM. Bo MHOTMX CTpaHax yrpos3a BOWHBI, KOHTPPEBOJIOLHU
WJIM WHOTO YPE3BBIYAMHOTO IMOJIOKEHUS YaCTO MCIOJIB3YETCS KaK MPEJIOT IS OTKa3a
oT BHenpeHus BepxoBernctsa [IpaBa rmepBoodepeTHBIM 00pa3oMm.

Ha stom ¢one sBnsercs ymectHeiM u3ydenue Peszomonmu CoBera MAIO B
netansx. Kak yxe ymomuHanmoch, Pesomonns He mpeTeHayeT Ha TO, YTOOBI OBITH
ompexneneHueM [BepxoBenctBa IIpaBa]: oHa mpocTO wH3NMaraeT HEKOTOpble U3
CylIeCTBEHHO Ba’KHBIX XAPAKTEPHCTHUK (OMHMCAHHBIX KaK «OCHOBOIIOJIAraromiye
npuHLOUIEY) BepxoBeHcTBa [lpaBa [na camom Oene eviwe ynomunaioce o mom, umo
He npemeHoyem Ha mo, umobvl Ovimb onpedenenuem, cam Kommenmapuii, a He
Peszontoyus]. Ti XapaKTEpUCTHKH MOTYT OBITh BRIBEJICHBI U3 IBYX [YKa3aHHBIX BBIIIE |
ONMU3KUX MO AYXY OTOP, KOTOPBIE COCTABISIIOT €T0 OCHOBBHI.

YACTb 11
PE30JIIOLIUSA COBETA MAIO

B cBeTe BEINIECKA3aHHOTO SBIISICTCS YMECTHBIM pPACCMOTPETh IO O4YCpCan
KaXAYI0 U3 XapaKTCPUCTUK, TICPCUNCIICHHBIX B PCSOJ'IIOLII/II/IZ

(A) He3zaBucumasi, ecnpucTpacTHas cyaeOHasi BJIacTh
Ot0 06cyxnanock Beiie B Yactu I
(B) IIpe3ymMnuusi HeBUHOBHOCTH

DTO sBNIAETCS OCHOBOIOJATAIOIIUM AaCHEeKTOM TPeOOBaHUs CIPABEIIHBOIO
cynebHoro pasbupartennpctBa. B cymHOCTH, 3TO TpeboBaHME TOro, 4Yro Opems
JIOKa3bIBaHUS JIOJDKHO JIeXKaTh Ha OOBHMHHUTENE JUI YCTAHOBJICHUS BUHBI, a HE Ha
OOBUHSIEMOM JUIsS yCTAHOBJICHUS HEBUHOBHOCTH. B OONBIIMHCTBE, eciv HE BO BceX
CilydadX, 1 HCCOMHCHHO B TE€X CllydadX, KOorjaa JIIOAU MOTYT OLITh 3aKJIECHMEHBLI B
Ka4yeCTBE MPECTYITHUKOB U CTOJKHYTHCS C CEPhC3HBIMU HAKa3aHUSMH, OHO [IaHHOE
TpeboBaHKe]| HE TOMYCKAeT UCKITIOYCHHUH.

(C) ChnpaBemuBoe W mny0Ju4YHOe cyde0HOe Ppa30dMpaTeJbCTBO 0€3
HEJ0JIKHOH 3a1eP:KKH
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The essential elements of a fair trial include that the accused must
be fully and promptly informed of the offence which he or she is alleged to
have committed and of the evidence which will be adduced in support; and
that he or she be entitled to be advised and represented by an independent,
properly qualified lawyer of his or her own choice.

The independence and integrity of the advice and representation he
or she receives can only be guaranteed if the legal profession is as fully
independent as the Judiciary and if communications with his or her legal
advisers are completely confidential.

The concept of a fair trial is a matter of legal process and the legal
systems in many countries have developed the details over many years.
This accumulated wisdom cannot and should not be ignored. It will
invariably be the Executive which argues that these fundamental
requirements of the legal process should be reduced. For that reason alone,
such arguments should be rigorously examined and the fundamental
principles of the separation of powers rigorously applied.

The requirement of a public trial is a specific aspect of
transparency and is presently, in some countries, a subject of controversy. It
is possible that, in certain unusual circumstances, it will be argued that a
trial (or at least some parts of it) should be held in secret, in the interests of
national security. These arguments will invariably be put forward by the
Executive and should, therefore, be rigorously examined and the
fundamental requirements of the separation of powers rigorously applied. It
is important that in such cases the political interests of those in authority
not be equated with the national interest.

Cyl111eCTBEHHO BaXKHbBIC AIIEMEHTBI CIPaBeIJIMBOTO cynebHOoro
pa3dupaTeNbCTBA BKJIIOYAIOT TO, YTO OOBHHSEMBIH JOKEH OBITh TOJHOCTBIO H
He3aMeUIUTENIbHO MPOUH(POPMUPOBAH O MPAaBOHAPYIICHUH, KOTOPOE OH WIIM OHA, KaK
yTBEpXKIaeTcs, coBeplmi(-a), a TaKkKe O JI0Ka3aTrelbCcTBaX, KOTOpble OyayT
MIPUBEJICHBI B TOJJCPKKY [TAKOTO YTBEPXKACHHUS|; a TaKKe O TOM, YTO OH HJIM OHA
UMCIOT TIPaBO TOJYYHUTH COBET OT HE3aBUCHMOr0, HaUIekalmuM 00pa3om
KBATH(HUITIPOBAHHOTO IOPHCTA IO €r0 WU €€ COOCTBEHHOMY BBIOOPY WIIM OBITH
MMpeACTaBJICHHBIM UM.

Hes3aBucuMoCTh M YECTHOCTH COBETa, KOTOpbIE OH WJIM OHa [T.e. JIHIO,
Hy’)XKJaroleecss B IOpPUINYECKUX YCIyrax, IOpUANYECcKO MOMOIIH]| MOIyYaeT, a TaKkxke
OCYILECTBISIEMOTO ISl HETO WM Hee MPEACTaBUTEIbCTBA, MOTYT OBITh TaPaHTUPOBAHBI
TOJIBKO €CJIM COOOIIECTBO IOPUCTOB SIBIISCTCS CTOJb JKE MOJTHOCTHIO HE3aBUCHMBIM, KaK
u [npencrasutenu] Cynebnoit Bmactu, a Takke eciau OOIIEHHWE C €ro HIH ee
IOPUINYECKIMU COBETHUKAMHU SBIISIETCS TIONHOCTBIO KOH(UACHIIMATBHBIM.

Konnenmus cripaBenInBoro cy1e0HOTo pa3dbuparensCcTBa SBISETCS BOIPOCOM
IOPUINYECKON MPOLIEAYPHI, U TIPABOBBIE CUCTEMBI BO MHOTHX CTpaHax 3a MHOTHE T'OJIbI
paspaboranu [ee] meramu. DTa HAKOIUICHHAs MYJPOCTh HE MOXET, W HE IOJDKHA
urHopupoBatbcs. Mmernno HcnonnurtensHas Bmacte OyneT HEM3MEHHO NPWUBOAWTH
JIOBOJIBI O TOM, YTO 3TH OCHOBOIIOJIAraroIine TpeOOBaHUS IOPUANYECKON MPOIIETyphI
CleyeT YMEHBIINTh. YKe MO OJHOW 3TOH NMpUUYMHE Takue JOBOABI CIEAYET KECTKO
W3y4aTh, a OCHOBOIIOJIATAIOINME MPHUHIMUIBI pa3felieHusl BiacTei KECTKO
MIPUMEHSTH.

TpeboBaHne NyONMMYHOCTH CyAeOHOTO pa30HpaTeNbCTBA SBISIETCS OCOOBIM
aCTIeKTOM IPO3PaYHOCTH M B HACTOAIIEE BPEMS BBICTYIAeT B HEKOTOPHIX CTpaHaX
MpeAMETOM  pasHorjacuii. Bo3MOXXHO, HYTO B  ONPENCICHHBIX  HEOOBIYHBIX
oOcTosiTenbeTBaX OyIyT MPUBOAUTHCS JOBOJBI O TOM, YTO CyAeOHOE pa3OMpaTeIbCTBO
(nnm, MO MEHbIIEH Mepe, HEKOTOpBIE €ro YacTH) CIeAyeT IPOBOJHUTH 3aKPBITO, B
WHTEpecax HalMoOHAIBHOW Oe3omacHOCcTH. Takwe JOBOABI OyayT HEU3MEHHO
BhIABUraThca McmomnurensHoi BriacTeio W BBUAY 3TOro [ux] ciegyeT XKeCTKO
U3y4yaTh, a OCHOBOIIOJAraloIiue TPeOOBaHUS pa3AeieHHs BIACTEH — IKECTKO
IPUMEHSTH. SIBISETCS BaKHBIM TO, YTOOBI B TAKUX CIy4asX IOJUTHYECKHE HHTEPECHI
BJIACTh MpEePKANINX HE YPABHUBAIUCH C HAIMOHAILHBIMU HHTEPECAMHU.
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There will also be cases where it will be appropriate, in the
interests of justice or protection of the parties (e.g. a child), for the
proceedings to be held in secret. Such cases should be confined and very
carefully considered.

(D) A rational and proportionate approach to punishment

A rational and proportionate approach to punishment is the
alternative to cruel or degrading treatment or punishment which is
expressly stated to be unacceptable later in the Resolution. It is the only
rational alternative. Rationality, proportionality and fairness lie at the heart
of the Rule of Law.

(E) A strong and independent legal profession

This has been discussed in Part I above.

(F) Strict protection of professional
communications between lawyer and client

secrecy/confidential

This has been referred to above. It is an essential element in the
protection of the individual from the power of the State and in building
confidence in the administration of justice.

(G) Equality of all before the law

The starting point for the Rule of Law is that every individual is
entitled to the same level of dignity and respect; and that every individual
should have the same (or, at least, broadly similar) rights and obligations.
An abstract concept such as the Rule of Law can only start from this
rational base. To reiterate, rationality, proportionality and fairness lie at the
heart of the Rule of Law. Distinctions between individuals must, of course,
be made, for example between adults and children (to take an
uncontroversial example) — that is an essential part of the legal process —
but these must be made rationally and proportionately, strictly in
conformity with the fundamental principles of the Rule of Law and in
accordance with the processes for law-making and law enforcement

Taxoke Bcerna OyIoyT CyLIECTBOBaTh Cly4yad, KOTJa B MHTEpEcax IpaBOCYIUs
WIM 3aIlIUThl CTOPOH (HampuMmep, pebeHka) OyaeT YMECTHBIM MpPOBOAUTH CyAeOHOe
pa3dupaTensCTBO 3aKphITO. Takue ciiydad IOJDKHBI OBITh OTpaHUYEHBl M 00JyMaHbI
OUYCHb TINATEIIHHO.

(D) PaumonanbHbIi U cOpa3MepHbIii MOAX0 K HAKA3AHUIO

PanmonansHbli W copa3sMepHBI  MOAXOA K  HAaKa3aHUIO  SIBJISETCA
aJbTEPHATUBON JKECTOKOMY WJIH YHIDKAIOIIEMY JOCTOMHCTBO OOpaIleHUIO WIH
HaKa3aHWIO, KOTOopoe nanee B Pe3omioruu mpsMo OOBSBISAETCS KaK HEPUEMIIEMOE.
DTO eTMHCTBEHHAs pallMOHAJbHAs ajJbTepHATHBA. PalOHANBHOCTH, COPA3MEPHOCTD U
CIIpaBeNIMBOCTh HaXoATcs B cepAlle BepxoBeHncrna IIpasa.

(E) CuiibHOe 1 He3aBMCUMOE CO00IIEeCTBO IOPUCTOB
Ot10 06cyxnanock Beiie B Yactu 1.
Taiiupl  /

(F) HeykocHurtenbHass 3amura  NpogecCHOHAIbHOM
KOH(UIEHUNATIBHOCTH 001IIeHUSs IOPHUCTA C KJIMEHTOM

Ha sto0 YKa3bIBaJIOCh BBIIIC. OT0 ABnsACTCA CYIIECTBEHHO BaXHBIM 3JIEMCHTOM
B 3allUTC HWHAUBUAYYMa OT BJIaCTU FOCYI[apCTBa U BBICTpaWMBaHUU JOBEPUA K
OTHPAaBJICHUIO TPABOCY AU,

(G) PaBeHcTBO Beex nmepej 3aKOHOM

OtmpaBHoil Toukoil ana BepxoBenctBa [IpaBa siBIsieTCs TO, UTO KaXKIbIid
MHIUBUAYYM HMEET IIPaBO Ha OJUH M TOT )K€ YPOBEHb JOCTOMHCTBA M YB@KEHUS; a
TaKKe TO, YTO KaKJIOMY HHAMBHIYYMY CIEAyeT WMEThb OJHU W Te ke (WiIu, IO
MEHbBLIEH Mepe, OOIIMPHO CXOAHbIE) MpaBa M o0s3arenbcTBa. Takas abcTpakTHas
KoHUenuua Kak BepxosencTBo IIpaBa TOJNBKO M MOXKET HAYMHATBCS C 3TOTO
paloHaIBHOTO OCHOBaHMs. IlOBTOpHMM: palMOHANbHOCTh, COPAa3MEPHOCTh H
CIpaBEUIMBOCTh HaxoasTca B cepaue BepxosenctBa IlpaBa. Pazmuunsa mexnay
WHIMBUAYYMaMH JOJDKHBI, KOHEYHO K€, IPOBOJUTHCS, HAIIPUMED, MEKAY B3POCIBIMU
U neTbMH (B3SB OCCCIIOPHBIN TpPUMEpP) — O3TO CYIISCTBEHHO BaXKHAs 4YacCTh
IOPUINYECKON TMPOLEAYpPhl — HO TaKOBbIE JOJKHBI MPOBOJUTHCS PALMOHAIBHO WU
COpa3MEpPHO, HEYKOCHUTEIBHO B COOTBETCTBHM C OCHOBOIOJATAIOLUIMMHU MPUHIHUIIAMU
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required by the Rule of Law.

(H) Arbitrary arrests; secret trials
These prohibitions require no elaboration.
(I) Indefinite detention without trial

Indefinite detention without trial is contrary to the Rule of Law.
There are no exceptions. The key word is “indefinite”. It cannot be
disputed that those accused or reasonably suspected of violent conduct can
properly be detained pending trial, subject of course to independent judicial
scrutiny at every stage, which is the key component for ensuring the
maintenance of the Rule of Law.

(J) Cruel or degrading treatment or punishment

The phrase used in the international conventions is “cruel, inhuman
or degrading treatment or punishment”. This encompasses torture. There
are obvious reasons why cruel or degrading treatment of human beings is
unacceptable. In addition, it is clear that evidence obtained by such
methods is unreliable. There are no exceptions to the rule forbidding such
behaviour.

(K) Intimidation and corruption

The IBA Council’s Resolution is clearly defective in that it refers
only to intimidation or corruption “in the electoral process”. Clearly,
intimidation or corruption of any kind, in any part of the legal,
administrative, legislative or electoral system, is inimical and contrary to
the Rule of Law. There are no exceptions.

Bepxosencrsa [IpaBa m cooOpa3HO mporexypaM INpaBOTBOpPUYECTBA M OOECTICUEHHS
coOroieHus 3aKkoHa, TpedyeMbIM BepxoBenctBom [Ipaga.

(H) IIpoun3BoJibHbIE apecThbl; CEKPeTHDIE CyAe0HbIe pa30upaTe/ibCTBa
OTH 3ampeTsl He TpeOYIOT pa3paboTKH.

I Beccpounoe 0e3
( p

pa3oupartejbCcTBA

colep:kaHue  MHOJ  CTpakeil cyne0HOro

beccpounoe comepikanme MO CTpaxed 0e3 cymeOHOTO pa3dmpaTenbCTBa
SBIIseTCS MpoTHBOpeyamuM BepxoseHncTBy IlpaBa. VckmiodeHus [u3 3Toro mpasuial
oTCcyTCTBYIOT. KiTFOUeBEIM CIIOBOM sIBIIsieTCsl «OeccpouHoe». He MoxkeT ocnapuBathes
TO, YTO OOBHWHSEMBIC WJIH Pa3yMHBIM OOpa3oM IIOJ03peBacMble B HACHUIHCTBEHHOM
MOBEACHUN MOTYT HaJJICKAIAM O0pa3oM COIEpPKAaThCsl MOA CTpaXKed B MEPHOI
CyneOHOro pa3OuparenbCcTBa, NpPU  YCIOBHM, KOHEYHO, HE3aBUCHUMOIO CyIeOHOTO
KOHTPOJISl [HaJ TakuM COJCp>KaHHMEM| Ha KaXJOH cTaauu [yrojlOBHOM Hpouenyphl],
KOTOPBIA SIBIIIETCSl KIFOYEBBIM KOMIIOHEHTOM Ui OOecTedeHHst TOJAep KaHus
Bepxosenctsa IIpasa.

(J) KecTokoe uiin yHH:Kalo1Lee JOCTOMHCTBO O0palleHre WM HAKa3aHUe

®paza, UCHoib3yeMas B MEXAYHAPOJIHBIX KOHBEHIUSIX, TAKOBA: <GKECTOKOE,
OecuenoBeYHOE WJIM YHW)KaIlee IOCTOMHCTBO OOpalleHWe WM HaKa3aHue». OTO
oxBaThIBaeT MHITKY. CyYIIECTBYIOT SBHBIE NPUYUHBI TOTO, TOYEMY >KECTOKOE HWITH
YHHKAIOIIEe JOCTOMHCTBO OOpAaIleHHE C YSIIOBEUSCKUMHU CYIIECTBAMU HETPUEMIIEMO.
B nomonHeHue ABnseTCs SICHBIM, YTO JI0Ka3aTeNbCTBA, TOJTYUYSHHbIE TAKUMU METOIAMH,
HEJOCTOBEPHBI. VICKIIOWeHWS W3 TIpaBWiIa, 3alpeliaioniero TaKoe TIIOBEICHHUE,
OTCYTCTBYIOT.

(K) 3anyruBanue u KOppynuus

Pezomonust CoBeta MAIO siBnsieTcss SSBHO HECOBEPIICHHOW B TOM, YTO OHA
CChITAeTCA TONBKO Ha 3alyrHBaHWE W KOPPYIIHIO B «U30MPATEIEHOM IIPOIIECCEY.
SIcHO, YTO 3amyrHBaHUE WM KOPPYIIHSA JIOOOTO BHIA, B JIFOOOH YacTH IPaBOBOW,
aIMUHUCTPATUBHON, 3aKOHONATEIHHOM WM W30MPATEIbHOM CHCTEMBI SIBJISIFOTCS
BpaxxJaeOHbBIME U TIpoTHBOpedanmmu BepxosenctBy [lpaBa. Uckmodenus [u3 3TOrO
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(L) A transparent process

Confidence in the system of governance in any society cannot be
maintained unless the process is open and transparent. This does not mean
that no communication can be treated as confidential. Indeed, one example
has already been given where confidentiality is essential to the
administration of justice, and there will be many others where it will be
appropriate to impose an obligation of confidence. However, wherever it is
claimed that an obligation of confidence should be recognised in any part
of the legal, administrative or legislative system, the burden must rest on
those claiming it to establish that the confidentiality is in the best interests
of the system.

This also does not mean that an individual’s right of privacy should
not be respected.

Freedom of information, opinion and expression, although not
mentioned specifically in the Resolution, are necessary aspects of
transparency. Freedom of information and freedom of opinion are (subject
to legitimate rules on secrecy and obligations of confidence) fundamental
to the Rule of Law. Freedom of expression, on the other hand, is a more
complex issue: one obligation inherent in any society is that opinions
should not be expressed in a manner unreasonably offensive or provocative
or unfairly damaging to other members of that society. Thus, most societies
governed by the Rule of Law will be likely to legislate some limits on
freedom of expression. Any such limits need to be rigorously examined to
ensure that they do not limit freedom of information or opinion; any which
limit reasoned criticism of others should be viewed with suspicion; and any
which limit criticism of any part of government should be viewed with the
utmost suspicion.

MpaBUiIa] OTCYTCTBYIOT.
(L) IIpo3pauHble npoueaypsl

JoBepre K cHucTeMe yIpaBieHHs B JII0OOM OOIIECTBE HE MOXKET
MOJIICPKUBATHCS, €CITU TOJIBKO [FOPUANYCCKHUE]| TIPOIETYPhl HE SBISIOTCS OTKPBITBIMU
U TPO3pauyHBIMH. DTO HE O3HAYAET, YTO HU K OJHOMY COOOIICHHIO HWH(pOPMAIUH
HEJIb3s OTHOCUTRCS KaK K KOHQHUACHIHAIEHOMY. B camoM nene, [BhImie] yxe ObUT maH
OIWH IMpUMEP TOro, Korjaa KOH(i)I/IZ[eHHI/IaHBHOCTB ABJIACTCA CYIIECTBCHHO Ba)KHOM JJIsL
OTIPABJICHUS MPABOCYAUs, U OyAeT MHOrO HWHBIX [IPUMEPOB TOro], Korma OymeT
MOAXOMAIINM HajaraTh oO0s3aTeNIbCTBO [0 COOMIOMEHUIO] KOHGUICHITHATHHOCTH.
OpHako B Kakux Obl OOCTOSTENBCTBAX HH MPHUTA3AIM Ha TO, YTO OO0S3aTEIBCTBO [I10
COOJIIOZICHUIO | KOHPHUICHINAIBHOCTH CIEAyeT NPU3HaBaTh B JI000H YacTH MpaBOBOH,
aJIMUHUCTPATUBHON WM 3aKOHOJATEIBHOW CUCTEMBI, OpeMsl YCTAHOBJICHHS TOTO, YTO
KOH(i)I/II[eHHI/IaJIBHOCTB OTB€YACT UCTUHHBIM HMHTEPECAM CHUCTEMBI, JOJIXKHO JIC)KATh Ha
TEX, KTO Ha 3TO MPUTA3aLT.

DTO Takke HE 03HAYaeT TOTO, YTO MPaBO MHAWBUAYyMa Ha YACTHYIO )KH3Hb HE
ClIeyeT yBaXKaTh.

CroOoma mHbOpMAaNHK, MHEHHUS H [€T0]| BEIPAKEHHUS, XOTSI U HE YIIOMHHAIOTCS
B Pesomonu 0co60, SIBISIOTCS HEOOXOAUMBIMU aclieKTaMu mpo3padHoctd. CBoboa
uHpOpMau ¥ CBOOOAA MHEHUS SBIAIOTCSA (IPU YCIOBHU COONIONCHHS 3aKOHHBIX
MpaBWJI O TailHE W 00s3aTe’bCcTBaX [0 COONMIOJACHUIO]| KOH(MUACHIIUAILHOCTH)
ocHoBoroararomuMu st Bepxosernctsa [IpaBa. CBoOoma BhIpakeHHsI [MHEHHS |, C
JIpyroil CTOPOHBI, SBISIETCA OOJee CIOKHBIM BONPOCOM: OJHUM H3 00s3aTENbCTB,
MPHUCYIIUX JTIOOOMY OOINECTBY, SBISAETCS TO, YTO MHEHHUS HE CJeIyeT BBIpaXkaTh
o0pa3oM, HEpa3yMHO aTaKyOIIMM FWJIH MPOBOKAIIMOHHBIM JIMOO HECIPaBEIIHBO
HAHOCAIIMM yIIepd WHBIM 4YjeHaM 3TOro obriectBa. Takum 00pa3oM, OONBITUHCTBO
oOmecTB, ympaBiseMblx BepxoBenctBom IlpaBa, OyAyT CKJIOHHBI BBOAWUTH B
3aKOHOJIATEIbHOM TOpSJKE HEKOTOphlE OTpaHWYeHHS Ha CBOOOAY BBIPAKEHUS
[MueHus]. JItoOble Takvue orpaHMYEHHS HAAJEKUT KECTKO M3ydaTh JUIs OoOecrieueHus
TOTO, YTOOBI OHU HE OTPAaHMYHMBAIHM CBOOOAY WH(POPMAIMM MM MHEHUS; JIOOBIE [U3
HUX]|, KOTOpblE OTrpaHMYMBAIOT OOOCHOBAaHHYIO KpPUTHKY WHBIX [IWI], Cilexyer
paccMaTpHBaTh C TIOJIO3PEHUEM; a JTI00BIC M3 HUX |, KOTOPBIE OrPAaHUIUBAIOT KPUTHKY
mo00i YacTu [rocyJapCTBEHHOW CHCTEMBI| MpaBJICHHSA, CIEIyeT paccMaTpHuBaTh C
KpaitHUM ITOI03pPECHUEM.
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(M) Accessible and equal to all

The law must not impose any artificial impediments on an
individual’s ability to exercise his or her rights under the law. Financial
impediments will always exist for some and it is an obligation of every
society which abides by the Rule of Law to mitigate these to the extent
practicable.

The law must be readily known, available in advance and certain
and clear.

Retrospective law is almost invariably unacceptable.

In modern societies, the law is becoming increasingly complex.
This forces the conclusion that a strong, independent legal profession is all
the more important to a modern society adhering to the Rule of Law.

PART III
FURTHER COMMENTS

It may be helpful to discuss briefly the relationship between the
Rule of Law and other concepts with which it is closely associated:

o Politics The political process in a society governed by the
Rule of Law is that by which the society debates and settles its differences
and determines the rules by which it is governed. In a society not governed
by the Rule of Law, the political process instead consists of an effort to
persuade those with power not to exercise it, or to exercise it in a particular
way. That is pleading, not free political debate. Thus, the Rule of Law is
not part of every political process, rather it underpins and guarantees a
proper political process.

(M) JocTynHblii U paBHBI 11l BCeX [3aKoH]

HpaBo HC JOJDKHO CO31aBaTh KaKHe-Inoo HNCKYCCTBCHHBIC TIIPEIATCTBUA
CIIOCOOHOCTH HHANBUAYYMA OCYHICCTBIIATH €ro UK €€ IIpaBa COIJIaCHO 3aKOHY. ,Z[HSI
HEKOTOPLBIX BCera 6y,ILYT CyHI€CTBOBATh (I)I/IHB.HCOBLIC MpersATCTBHUA, n
00513aTENBCTBOM KaXXaoro O6H.ICCTBa, KOTOPOC NPpHUACPKUBACTCA BerOBeHCTBa HpaBa,
ABJIACTCA YMCHBIICHUEC TaKOBBIX B TOM MEPE, KOTOpasa p€aibHO JOCTHXXHUMA.

O 3akone JOJIZKHO OBITh JIETKO Y3HaThb, OH AOJIKCH OBITH AOCTYIIHBIM 3apaHcee,
a TaK)XKE ONPCACIICHHBIM U SCHBIM.

3aKOH, HMEIOIIUI 06paTHon CUIly, HCIIPUEMJIEM ITOUTU HCU3MCHHO.

B coBpemeHHBIX 00IIeCTBaxX NpPaBO CTAHOBHUTCS Bce OoJiee CIOXKHBIM. DTO
3acTaBisieT CAeNaTh BBIBOA O TOM, YTO CHJIbHOE, HE3aBUCHMOE COOOLIECTBO FOPUCTOB
ABJSIeTCSl Bce Oojiee BaKHBIM JJISI COBPEMEHHOTO OOIIECTBA, MPHIACPKHUBAIOLIECTOCS
Bepxosenctsa I[Ipaga.

YACTbD 111
JAJIBHEMIIUE 3AMEYAHUA

MoskeT OBITh TIOJIE3HBIM KPaTKO OOCYIUTh OTHOIICHUS MEXIy BepxoBeHCTBOM
[IpaBa 1 MHBIMU KOHIIETIITUSIMH, C KOTOPBIMH OHO OJIN3KO aCCOIUUPYETCS:

. Hommtuka [lomuTHueckuit mpomecc B 0OIIECTBE, YIPaBIIEMOM
Bepxosenctom [IpaBa 3TO TPOIECC, MOCPEACTBOM KOTOPOTO OOIIECTBO
nebaTupyeT W yIIaXHBAeT CBOM PACXOXKICHHS, a TaKKe OMpeneNseT IMpaBWia, Mo
KOTOPBIM OHO ympaBisiercs. B obmectBe, He ympapiseMoM BepxoBenctsom IlIpasa,
MOJIUTUYECKUN TPOIIECC BMECTO 3TOTO COCTOUT U3 YCHIIUS YOSIUTh BIACTh UMYIIUX HE
OCYIIECTBJIATE €€ [BJIACTh], TNOO OCYIIECTBILITH €€ KAKHM-TO KOHKPETHBIM CIIOCOOOM.
D10 [yxke] SBIsAETCS XONAaTaCTBOBAaHWEM, & HE CBOOOIHBIMH TOJUTHYCCKUMU
nebaramu. Takum oOpa3zom, BepxoBenctBo [lpaBa He SBISETCS YacThIO KaXIOTO
MOJIUTHYECKOTO TIpoIlecca, CKOpee OHO TMOANHPACT HAIekKAIMANA MOTUTHIESCKAN
MIPOIIECC U BHICTYMAET €r0 TapaHTOM.
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o Democracy It is clear that democracy cannot exist in a

society without the Rule of Law. (This does not mean that a
democratically elected government cannot or will not undermine the Rule
of Law.) It may also be the case that universal adult suffrage is an essential
characteristic of the Rule of Law: it will probably be the ultimate outcome
in a society which develops and lives by the Rule of Law. Universal adult
suffrage is a relatively recent phenomenon, dating (for example) from 1920
in the U.S. and 1928 in the U.K. both of which would have claimed to
abide by the Rule of Law before then. Development of the structures within
a society which support and maintain the Rule of Law can be a slow and
tortuous process. However, it will become apparent as these structures are
developed that the principal function of the law is to meet the needs of its
citizens, and an extensive body of criminal, administrative and civil law
will be constructed. Much of this process may well occur before the
foundations of the Rule of Law are established; indeed, they may be part of
the process whereby those foundations are ultimately established.

. Reform The law, by its very nature, will tend to favour the
status quo, because that is its function. This will inevitably be a cause of
frustration to those who wish to reform their society. In a country whose
constitution contains certain basic human rights, reform may be easier to
achieve. This is not the place to discuss the morality of using violence to
bring about reform within a society, or to advocate reform by enlightened
but authoritarian rule. It is, however, relevant to point out that a society
which ignores the justifiable grievances of a significant proportion of its
members is unlikely to maintain the widespread acceptance of the Rule of
Law which is fundamental to its survival.

o Justice The law is the law. It does not invariably deliver

justice, nor would any realist claim that it did or could always do so. Apart
from unavoidable cases of injustice in individual cases due to human
imperfection, every system governed by the Rule of Law will have rules to

. Jdemoxkpatusi SIcHO, 4TO JeMOKpaTHsi He MOKeT CYLIeCTBOBATh B

oomecTBe 0e3 BepxoBencrBa IIpaBa (3T0 He O3HAYaeT, YTO JAEMOKPATHUICCKH
n30paHHas [rocyJapcTBEHHas cucTeMa] TMpaBlIeHHsS HE MOXeT WM He Oyzaer
nonpeiBaTh BepxoBencTBo [lpama). Takke MOXKET MONYYHTHCSA TaK, YTO BceoOIlee
n30MpaTeNbHOE TPaBO I COBEPIICHHONETHUX SBIAETCS CYIIECTBEHHO Ba)KHOU
xapakTepuctukoii BepxosenctBa IlpaBa: oHO, BeposTHO, OyAeT KOHEYHBIM
pe3yabpTaTOM B OOLIECTBE, KOTOPOE pa3BHBAETCS M JKHUBET COTJIaCHO BepxoBeHCTBY
[IpaBa. BceoOmee wu3buparenbHOe TPaBO I COBEPIICHHONETHUX  SBISETCS
OTHOCHUTETHLHO HeTaBHUM (heHOMEHOM, maTtupyeMbM (Hampumep) ¢ 1920 r. 8 CIIIA u ¢
1928 r. B BemukoOpuranuu, 006 M3 KOTOPHIX NPUTSA3aIM Obl HAa IPUBEPIKEHHOCTH
BepxosenctBy llpaBa u no Toro. PasButme BHYTpH o0OmIecTBa CTPYKTYp, KOTOpBIC
MOJICPKUBAIOT W coxpaHsaioT BepxosenctBo IlpaBa, MoxkeT OBITH MENJIEHHBIM U
MYUYUTENbHBIM TIponieccoM. OJIHAKO MO Mepe pPa3BUTHS ITUX CTPYKTYp CTaHeT
OUCBUIHBIM, YTO OCHOBHOW (yHKIMEH TmpaBa sBISAETCS  YIOBICTBOPCHUC
moTpeOHOCTe CBOMX TpaxaaH W OyIeT CKOHCTPYHUpPOBaH OOIIMPHBIA CBOJX
YTOJIOBHOTO, aJAMHMHUCTPAaTUBHOTO W TPaXJAHCKOTO IMpaBa. bombmias 4acTh 3TOTO
MpoIECCa BIOJIHE MOXET CIYUYUTHCS J0 TOT0, KaK YCTaHOBATCS OCHOBBI BepxoBeHCTBa
[IpaBa; B camoM Jiene, OHU [CTPYKTYPBI| MOTYT OBITh YacTHIO TpOIlecca, MOCPEICTBOM
KOTOPOTO TaKME€ OCHOBHI B KOHEYHOM CUETE YCTaHABINBAIOTCSI.

. PedopmupoBanne IlpaBo mo camoii cBoeld mpupojae OyIeT CKIOHHO
ONaroBOJNUTE Status quo, TIOTOMY YTO 3TO SIBISIETCS ero (yHKIUEH. ITO HEM30EKHO
OyneT mNpHUYMHOW pa30vyapoBaHHs [UIS TeX, KTO JKemaeT pedopMHUpOBaTh CBOE
obmectBo. B cTpaHe, ubsi KOHCTUTYHHS COJNIEP)KUT OIpEJleIeHHbIe 0a30BbIe TpaBa
4eloBeka, peOpMUPOBAHUE MOXKET OBITh JOCTHTHYTO Jierde. 3JIeCh HE MECTO
00CyXJaTh MOpPAJIBLHOCTh HCIIOJNIb30BAaHUSI HACHIIMS JUISl OCYIIECTBICHUS BHYTPHU
obmectBa pedopM, HIM KE OTCTamBaTh pedOPMUPOBAHHE  ITOCPEICTBOM
MPOCBEIICHHOT0, HO aBTOPUTAPHOTO mpanicHus. OHAKO YMECTHO yKa3aTh Ha TO, YTO
00IIeCTBO, KOTOPOE WrHOPUPYET MOTYIIUE OBITh ONpPaBIAaHHBIMH HEJOBOJIBCTBA
3HAYUTENFHOW YacTH CBOWX WIEHOB, €IBa JIH COXPAaHUT IIUPOKO-PACIPOCTPAHEHHOE
npunaatne BepxoBenctBa IlpaBa, KOoTOpoe SBISETCS OCHOBOIIOJNATAIOIIAM [UJISI €0
BBDKHBaHUS.

. CopaBenqmmBocTh  3akoH  ectb  3akoH. OH  oOecrieunBaeT
CIIPaBeIMBOCTh HE HEM3MEHHO, U HU OJIMH PEAUCT HE CTall OBl MPUTS3aTh HA TO, YTO
OH [3aKOH]| Tak Jeyaj WM MOT OBl BCerAa Tak jaenarh. Kpome HeM30eXHBIX CllydaeB
HECTPABEJIMBOCTH B OTACIBHBIX CIy4asX H3-3a YEJIOBEYECKOTO HECOBEPIICHCTBA,
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protect public order or achieve other goals which are considered so
important that injustice in individual cases may occur, for example periods
of limitation, limitations on rights of appeal against decisions by courts or
governmental authorities, and the rule of res judicata. Nevertheless, the
delivery of justice must be its aim, if only to maintain widespread
acceptance within society. The Rule of Law is not the same as justice, but
you cannot have justice without the Rule of Law.

. Freedom The law limits freedom in many ways, so it can hardly
be regarded as synonymous with freedom. However, its principal functions
are (i) to liberate citizens from the tyranny of unrestrained state power and
(ii) to protect citizens from exploitation or domination by others within
society with greater powerpower. As stated in the IBA Council’s

Resolution, the Rule of Law “both liberates and protects”.

Human Rights Equally, the Rule of Law cannot be
regarded as synonymous with human rights. Some human rights, as
discussed above, are necessary basic principles of the Rule of Law, others
are more contentious — often a balance has to be struck between some
rights and others, and different societies will arrive at different answers,
using a political process underpinned by the Rule of Law. However, you
cannot have human rights without the Rule of Law. Furthermore, most
countries are party to some or all of the relevant international conventions,
notably the International Covenant on Civil and Political Rights; the
International Covenant on Economic, Social and Cultural Rights; the
Vienna Convention on the Law of Treaties; the United Nations Convention
Against Torture; and the relevant regional instruments such as the African
Charter on Human and Peoples’ Rights; the American Convention on
Human Rights; the Arab Charter on Human Rights; and the European
Convention on Human Rights. These are in addition to the various

KaKmas cucTteMa, ympasisemas Bepxosencrtsom I[IpaBa, Oymer mmeTh mpaBwia s
3alIUTHl MyOJIMYHOTO TOPSIKA WM JOCTHXKEHUS WHBIX Iesied, KOTOpBIe CUHTAIOTCS
HACTOJBKO  B&XHBIMH, 4YTO B  OTICJIBHBIX  CIy4asX  MOXET  CIIy4aThCs
HECTPaBeNINBOCTh, HAIPUMED, [B CIydae] CO CpOKaMH JaBHOCTH, OTPAaHUYEHUSIMHU Ha
MpaBa aneuIMpoBaTh MPOTUB PEIIEHUI CYJ0B WM IMPaBUTEIHCTBEHHBIX OPraHoOB, a
TaKkKe C TpaBWIOM res judicata [HEOONMYCTHMOCTH IOBTOPHOTO pPacCMOTPEHUS
OHAXIIBI pemieHHoro nenal. Tem He MeHee, ero LeNbl0 JOKHO OBITH oOecrieueHne
CIPaBEIMBOCTH, XOTS OBI IS TOAJEPKAHHS IIHPOKO-PACTIPOCTPAHEHHOTO TTPHHSATHS

[mpaBa] BHYyTpHM oOmectBa. BepxoBenctBo IIpaBa He TO e camoe, YTO
clipaBeJIUBOCTh, HO ©Oe3 BepxoBencrBa IlpaBa y Bac He MoxkeT ObITH
CIPaBeVIMBOCTH.

. Croo6oaa IIpaBo orpanmauBaeT cBOOO Y MHOTHMH CIIOCOOaMH, TOITOMY

€ro eBa JM MOXHO paccMaTpHBaTh Kak CHHOHHMHYHOE cBoOoje. OnmHako ero
OCHOBHBIMU (QYHKUUSIMH ABJSIIOTCA (1) OCBOOOXKICHWE TpaxIaH OT TUPaHUH
HEOTPaHWYCHHOH TOCyJapCTBEHHOHN BIacTH, a Takke (ii) 3amMTa TpakJaH BHYTpPHU
o01ecTBa OT JKCIUTyaTalldd WM TOCIIOJICTBA CO CTOPOHBI MHBIX [JHI]] ¢ OoJbIiei
BracTelo. Kak 3asBneHo B Pesomronum CoBera MAIO, BepxosenctBo IlpaBa «xak
YCTpaHsieT OTpaHWYEHHUs, TaK W 3allUIIAeT» [Ha camom Oerne 6 smou Pesonoyuu
2060pUMCS O MOM, YMO KAK YCMPAHAIOM O2pAHUYeHus, maxk u 3auuujaiom me
NPUHYUNDL, NPUBEPHCEHHOCMb K KOMOpbIM obecneuusaem Bepxosencmeo Ilpasal.

. IIpaBa uyesoBeka PaBHbIM 0Opazom BepxoBeHctBo [IpaBa He MoxeT
paccMaTpUBaTbCsl KaK CHHOHMMHYHOE C IIpaBaMu u4enoBeka. Hekoropele mpaBa
YeNioBeKa, Kak [yxke] 00CYXIalloch BBINIE, SBISIOTCS HEOOXOIUMBIMU 0a30BBIMHU
npuHimnamu Bepxosenctsa [IpaBa, [Torna kak| nHbIE SBISIIOTCS 0oJiee CIIOPHBIMU —
3a4acTyl0 NIOJDKeH OBITh HalifieH OanmaHc MeXIy OJHHUMH IMpaBaMU U JAPYTUMH, H
pasnuyHble OOIIecTBa MPHUIYT K Pa3IHMYHBIM OTBETaM, HWCHOJIB3YS MOIUTHYESCKHMA
nporecc, noanupaeMslii BepxosenctsoM IpaBa. Ognako 0e3 Bepxosencrsa IlpaBa 'y
BAC He MOKeT OBITH MpaB 4eaoBeka. Kpome TOro, OONBIIMHCTBO CTPaH SBISIOTCS
CTOPOHAMHU HEKOTOPBIX WJIM BCEX COOTBETCTBYIOIIMX MEXIYHApPOAHBIX KOHBEHLUU,
0COOCHHO MEXAyHapOAHOTO TaKTa O TPAKTAHCKUX U TMOJUTHYECKUX TpaBax,
MexayHapoqHOro makta 00 3KOHOMHYECKHX, COLMAIBHBIX M KYJIBTypHBIX IpaBax,
Benckoit KonBeHInn o mpaBe MeXIYHAPOIHBIX ToroBOpoB, KonBeHnnu OpraHu3aniu
O6benuHeHHbIX Hanunii mpoTHB MBITOK M COOTBETCTBYIOIIMX PETHOHANBHBIX aKTOB,
TakuX Kak AQpHuKaHCKas XapTHs O MpaBax YelloBeKa M HapoAoB, AMEpHKaHCKas
KOHBEHIIVSI O MpaBax dYeloBeKa, ApalOckas XapTwsi O TpaBax 4YellOBeKa, a TaKxke
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conventions and their optional protocols relating to the rights of the child,
the elimination of racial discrimination and discrimination against women.
It is, therefore, appropriate to refer to these provisions, as well as the
Universal Declaration of Human Rights, in any discussion of the extent to
which a country adheres to the Rule of Law.

The Rule of Law is at least as much concerned with process as it is
with the content of the law. If the processes whereby the law is created and
enforced are rational, proportionate, fair and transparent, it is likely that the
law will receive the requisite widespread acceptance and will not merely
reflect the will of a single individual or group within society.

The Rule of Law is a relatively recent and fragile phenomenon,
even in those countries where it is commonly regarded as well-established.
Every country has to find its own path towards establishing the Rule of
Law and no country can afford to be complacent once that has been
achieved.

In the pursuit of a just society, the Rule of Law is the beginning,
not the end.

Francis Neate

Co-Chair,

Rule of Law Action Group
July 2009

EBponeiickas KoHnBeHIua o mpaBax uenoBeka. TaKOBble MMEIOTCA B JIOMOJHEHUE K
pa3IMYHBIM KOHBEHIMSAM W WX (DaKylbTaTUBHBIM IPOTOKOJIAM, OTHOCSIIMMCS K
npaBaM peOeHKa, YHHUYTOXKCHUIO PAacOBOM AMCKPUMUHALMU M JUCKPUMHUHALUH B
OTHOLICHUH >KEHIIUH. BBUOY 3TOro B y1000M OOCYXIEHMU TOTO, B KaKOW CTENEHH
cTpaHa mpuaepkuBaeTcs BepxosenctBa IlpaBa, yMecTHO cchlIaThCsl Ha 3TH
MOJIOKEHUs, PaBHO KakK U Ha Bceoluryto aeknapanuio npas yenoBeka [1948 r.].

BepxoBenctBo IlpaBa, 1o MeHbIIEH Mepe, HACTOJIBLKO JKE€ KacaeTcs
[ropummgeckoii] mpouemypbl, HACKOIBLKO M COAepKaHus TpaBa. Ecim mpoiemypsl,
MOCPEICTBOM KOTOPBIX TIPaBO CO3/MaeTcs, M KOTOPHIMH 00ecmedrnBaeTcsi ero
coOroieHne, palroHaJIbHBI, COpPa3MEpPHBI, CIPAaBEAJIMBHI W IPO3PAUHBI, SBISIETCS
BEPOSATHBIM, YTO MPABO MOIYYHUT TpeOyeMoe IMUPOKO-pacCIPOCTPAHEHHOE NMPUHIATHE U
He OyJIeT MPOCTO OTPaXKaTh BOJIO CAUHCTBEHHOTO MHIWBUIAYyMa WM TPYIIBI BHYTPH
oOmrecTna.

BepxoBenctBo IlpaBa sBnsieTCSs CpPaBHUTENBHO HENABHUM U XPYIKUM
(eHOMEHOM Ja)ke B TeX CTpaHaX, I'Jie OHO OOBIYHO PaccCMaTpPUBAETCS KaK MPOYHO
ycTaHoBHuBIIeecs. Kaxxmas cTpaHa 1TODKHA HAWTH CBOM COOCTBEHHBIH TyTh B
HaIlpaBJICHUM yCTaHOBJIEeHUs BepxoBeHcrBa IIpaBa, 1 HM OJHA CTpaHa HE MOXKET
OJTHAXK]TBI, KOTJIa OHO JOCTUTHYTO, TIO3BOJIUTH ceOe OBITh CaMOI0BOJILHOM.

B mnowncke cnpaBemanmuBoro o6mectBa BepxosenctBo IlpaBa sBnsercs
OTIPABHOM, @ HE KOHEUHOU TOYKOM.

®pancuc Hur,

Cormpenacenareis,

WNuunmarueHas rpymma o BonpocaMm BepxoseHctsa [Ipasa,
nroiis 2009 1.
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